1.4.2

e COMNCESSION ACREEMENT o SWAT EXPRESSWAY

PriorITY QF DocuMENTS

This Agreement shall be read, interpreted and construed s one coherent document and
in case of any conflict or Inconsistency between the Sections of this Agreement, the
Secion(s) relevant o the issue under consideration shall prevail, In casc of conflict
between one or more Sections of this Agreement and the terms expressed ar implied in a
Schedule, the former shall presail,

Any agreement, deed, licence or other document incorporated in this Agreement hy
reference and forming an ntegral part of this Agreement shall be read togerher
hatmoniously, and unless atherwise expressly provided in this Agreement, the order of
prority of this Agreement and such agrecments, deeds, licences or other documents
shall, in the event of conflict, he as follaws:

{a) this Agreement; and
() all other agreements, deeds, licences and other documents forming part hereof,

te. this Agreement shall prevall over the agreements, deeds, licenses and other
documents at (b) above.

Subject to Sections 1.4.1 and 1.4.2, 1n the event of ambiguities or discrepancies appearing
i this Agreement. the following rules shall apply:

(a) between two or more Sections of this Agreement, the provisions of the specitic
Section(s), relevant ta the jssue under consideration shall prevail over those in the
other Section(s);

b between the Sections of this A eement and the Schedules, the Sections shall

gr A
prevail unless the issue in queston/matter is specifically provided for in the
Sehedule and only referred 1o in the Sections;

{c) berween any two Schedules, the Schedule relevant o the issue shall prevail:
) ] I

{d) berween the written description on the Approved Deniled Design and rthe
Construcnion Pesfomance Standards, the latter shall prevail;

(c) between  the written description on the Q&M Manuyal and the O&M
Requirements, the latter shall prevail;

(£) between the dimension scaled  from the Design and s speatfic writlen
dimension, the latrer shall prevail;

(2) between the dimension scaled from the O&M Manual and its speeific written
dimension, the latter shall prevatl; and

{h) beraeen any value written in nuinerals and that in words, the latrer shaji prevan,
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2 ProjECT DELIVEH_-\BLL:S, Projrcr IMPLEMENTATION STRUCTURE AND Projecr
Risks

T = e g o e

21 PrOJECTD ELIVERABLES

211 Pussuant to the erms of this Agreement, the Project Deliverables shall mean and melide
the activites and sepvices required to be undermken by the Concessionaire 1 undertake
the Project, as more particalarly deseribed in SCHEDULE P [DEscRizmion Db THIE
PROJECT AxD Scors oF HWORK],

212 The Concessionaire shall procure the performance of rhe Project Deliverables in
accordance with the terms of this Agreement, Subject to and in accordance with the
terms of this Agreemcnt, the Cemcessionaire shall exercise its tights and perform irs
oblipations in furtherance of the Project Deliverables at its own cost and risk and without
recourse to PKHA, save as otherwise expressly provided in this Agreement,

213 Subjecr to the terns of this Agreement, the Concessionaire shall, at its own cast and sk,

be responsible for ensuring that the Project Deliverahles age delivered:
| 54 |

(a) in accordance with the terms ot this Apreement:
(b) m accordance with Good In dustry Practice;
{c) 1 a manner that s noy likelv o cause death, mjury to health of damage 10

Property or the environmen r;

(c) it 2 manner that is consistent with PRHA discharging its statutory funciions and
duties under 1o Applicable Laws. paruculatdy, the NW[P Oudinance: 404

{c) in compliance with the Applicable Laws the Consents.

2.2 PrOJCCT IMPLEMENTATION STRUCTURE

221 Subject to the terms of this Agreement, the mmplementation of the Project is premised on
the tollowing implementation structure:

(a) PKHA shall fund the Tnigal PKHA Funding Amount in the Class B Lquity
Subsctiption Account, ai such time aud in such manner as stated 10 this
Apreement;

(b PEHA shall disburse the Subordinate Iianeing to the Subordinate Financing
Account, at such time and in such Manner as stated in this Agreemen:

(c) PKIHA shall establish and deliver to the Concessionaire the Balance PRHA
Funding Amaount Financial Instrument, at such ume and in such manner as
stared in chis Agresiment;

d) PRIIA shall hand over te the Coneessionaire Vacane Possession of the Pagl
Concession Arca, free of all Encumbrances and topether with the :
Rights tor execution of the Prelimitary Works by the Concessin
ume and in such manner as stated m this Agreement;
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1.1.57

1.1.78

1.1.79

1.1.80

1.1.81

1.1.82

1.1.83

1.1.84

.{Equit‘-_n

means che share capital of the Concessionaire, represented in PKR, subscribed 10 by any
of the Concessionaire’s shareholders for meeting the equity component of the Total
Project Cost and it shall consist of two classes of shares Le. Class A Shares and Class B
Shares; provided, thar Equity shall also include funding made available by the Sponsor
for the Dﬂ'clupmmt Cost; provided, however, that for purposes of computing
Termination Payment under this Agreement, Equity shall be reckoned as an amount thar
s actually invested in respect of the Project up to the Required Terminaton Pavment
Date pursuant to the terms of this Agreement as determined by the Independent
Loginecr and the Independent Audiror jointly as part of their certification of the
Terminaton Payment;

“Equity Compensation™

the amount which, when taken together with all amounts already paid in respect of
Equity of Class A Shares (by way of dividends and other distributions) and taking into
account the actual timing of all such payments, provides the Shareholders {other than
PRIHA) with the Target Equity IRR;

“Estimated Project Cost”

the estimared cost of the Project of Rupees Thirry Four Billion (e Hundred Sixty Five
Milion One Hundred Forty Seven Thousand Four Hundred and Forty Four anly (PR
34165,147, 444/ as specified in the Financial Model:

“Event of Defaule”

either a Concessionaire Event of Default or an PKIIA Event of Defaulr, or both, as the
coutext may admit or require;

“Exempted Vehicles™

vehicles, or a elass of vehicles, exempted from the payment of the Tolls, as enumierared
in SCHEDULE B [Tor 1. STRUCT URE];

L‘ENPEI‘["
a member of the Panel of Bxperts nominated to consider a Dispute under Section 21,2, 3
"Expert Relerence Notice™

the norice pursuant to Secrion 24.2.2 issued by a disputing Party reterring a Dizpute for
Fast-Track Dispute Resolution:

“Expiry Dare”

3 3 s i ) : : e o oyl
the date of expiry of the Coucession Perind which shall be the twenty fifth (25
anniversary date of the Fffective Dace;
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1.1.85

1.1.86

1.1.57

1188

1.1.89

1.1.91

1192

1.1.93

“Expressway”

the 4-lane controlled aceess expressway startng from Kernel Sher Khan Interchange and
terminating at Chakdara Interchange established on he Project Completion Date, as
maore particularly described in SCHEDULE P [DESCRIPTION GF THE PROIECT AND Scops
OF WoRk);

“Expressway Scction™

the first (1% condnuous streteh of the Expressway from berween two (2) consecutive
Inwrchanges formed by completed Sections as canfirmed by the Secuon Complenion

Certificate issued by the Independent Engineer pursuant to Section 13.3,1:
“Dxpressway Scetion Completion Date”

the date on which the Seetion Complenon Certificate, proving the completion of the
Fxpressway Seetion, is issued in accortance with Secton 13.3.1;

“Expressway Section Service Commencement Date”

the dare of commencement of the Services in respect of the Expressway Scetion, in
accordance with Section 133.1, which shall be the Dav immediately tollowing the
Lxpressway Section Completion Date;

“Expressway Service Areas”

the service areas at the Concession Area to be developed by the Concessionaire as a part
of the Works in accordance with the Approved Detatled Diesign:

“Exptessway Service Areas Revenue”

all income: derived by the Concessionaire from the Expressway Service Arcas:
“Facilities”

the Administrauve Olfice, the Toll Plazas and any other buildings, facilities and
structures together with all the necessary equipment, fitings and fixtures established by
the Concessionaire to cxercise its nghts and perform  jts obligations under  this
Agreement, as more pardculatly described in SCHEDULE P |DESCRIPTION OF 13
PROJECT AND SCOPE GF IWork),;

“Fast-Track Dispute Resolution”

shall have the meaning attributed therers in Section 242

“Financial Close”

when the Financing Agreements have been executed, become effective and all the

conditions  precedent for disbursement specitied thezein have been mer by the
Concessionaire and/or waived enabling 1t to have immediate access to funding
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1.1.94 “Financial Close Achievement Notice™

shall have the meaning attbuted thereto in Secton 10.6.1;
1.1.95 “Financial Close Achievement Certificate™

shall have the tneaning atrribured thereto in Seetion 10.0.2;
1.1.96 “Financial Cloge Bond”

the bond w be submirted by the Concessionaire putsuant o Section 10.2.1, in the form
and conrent as provided in SCHEDULE I [{-0RAf of FiNaNcrar Crose Bonp)

1.1.97 “Financial Close Periad™

the period from the Eftective Date until the Appointed Date duriog which, inter alfa, the
Concessionaire s required to achicve Financial Close;

1198 “Financial Model”
the financial model set Ot in SCI—II—ZDI:LE] [Fianezar A fopi:i);

1.1.99 “Financiers™
all Persons, banks, financial mstiutons and other ﬁn:umc—prm‘idcrs for the ame L:e.ing,
providing, rasing or making available, dircetly or mdireetly, finance or refinance {and, for
the avoidance of doubr, finance and refinance shall not include amounts subscribed for
ordinary share capital by the Sharcholders) for the Project through the Financing
Agzeements, and shalt include thetr respective successors-n-title and assipns, and the
tetm “Financiers™ also indudes 1 consottium of Financiers, if any;

1L.1.100 “Financier Cost”

the fees, expenses and other charges (if any) paid to the Financiers from the Effective
Date up 1o the Appointed Date pursuant to the terms of the Financing Agreements;

1.1.101 “Financing™

the financing provided by the Financiers to the Concessionaire pursuant to and in
accordance with the Financing Agreements;

11102 “Financing Agteemenis”

the agreements berween the Coneessionaire and the Financiers for funding rhe Fin aneing
component of the Esumated Projecr Cosr:

11103 “Financing Agrcements Default Funding Amouns”
any funding by the Concessionaire and/or the Sponsor of any Financing Pavments under

the Financing Agreements berween the Required Termination Paymenr Dare 4
Terminanon Date:
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1.1.104 “Finaucing Due

the aggregute of the following sums expressed in Rupees outstanding and payable 1o the
Financiers up to the Required Termination Payment Date pursuant to the Financing
Apreements:

(a) the poncipal amount of the Financing provided and disbursed by (he
Financiers under the Financing Agreements for financing the Project:

) the interest or mark-up (or any other term connoting the return paid 1o the
Financiers on Finaneing) aceruing on the aforesaid princtpal amount; and

(c) breakage costs, breakage premium, penal intercst or charges pavable under the
Financing Aprecments o the Fing nelers;

provided. that the (erm “Financing Due” shall exclude jtem (e} in the event this
Agreement is Terminated due o 2 Non-Poltical Fxvent or a Concessiomaire Event of
Defauly;

1.1.105 “Financing Pavment”

any payments whatsocver pavable or pard 15 the Financiers under the Financing
Apreements;

L1106 “Financing Termination Date”
means the first date on which the Finaneiers certify that:

{a) the Financiers have ceased to he under any commitment, obligation or liability
under ar respect of the Financing Agreements;

(13) all outstanding amounts under the Financing Agreements have been reduced 1o
zero and all of the obligations owling to the Financiers under or pursuafnt to the
terms of the Financing Agreements have been indefeasibly paid or repaid or
sausficd in full and the Concessionaire has indefeasibly discharged all of jts
obligations and labilities under the Financing Apreements: and

(€] the Concessionaire has no further obligatons or habilities to make pavments to
any of the Fipanciers under ar pursuant 1o the terms of the Financing
Agreements;

1.1.107 “Fine Collection™

collecdon of Weigh Fines and the Palice Fines {to the extent permissible under the
Applicable Laws);

11108 “Force Majcure Event”

shall have the meaning arrributed thereto in Scedon 17.1-
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the periad cominencing from the dage of occurtence of 2 Force Majeure Evenr and
ending on (0 the dare on which the Affecred Parry, ACUNg in accordagee with Goad
Indusery Practice, resumes o should have resumed such of jrg obligaions  the
Performance whereaf was cxcused in terms of Secron 174, or (b} the Terminatian Date,
as the case may be;

L1110 “GoKpKr>

the guvernmeny of Khyber Pakinurikhu.'a, IS tespective deparimen s or any othey
authondes, agencies ang instrumentalitjes functioning under the direction or congre) of

the GokPK;
1.L111 “Gop»

the Government of Pakistan, is respectrve depariments or any other authorites, 4 gencics
and iu::tru::wma!jr."r_-s 1-'unnzimljng under the direction or control of the Governmeny of
Makastan,

L1112 “Good Industry Pracrice”

applying in relation 1o the manner in which the Works are pertormed and the Services
rendered,  he standards, pracuces, methods and  procedures t:nufnrmiu__;; to the
Applicable Laws, and exercising that degree of skill, care, diligence. Prudence and
toresight that wouls reasonably  and ordinarly be expeeted from o skilled gy
experienced Person engaved 1o 9 similay tvpe of undertaking under sitmlar CIrCUmstangps:

1.1.113 “Handback Certificate”

the certificate o be Issued by the Independent Cong ultant in the form attached herera ag
SCHEDULE K [FORM oF IHanpgqck (.'F';'R]"IHFH'H?], certifying thar the Preject Assets,
that exist as on the Transfer Dare, comply with the Handbaclk Requiremenrs 1y,
Aecordance with SCHEDULE I Uannsac R;-:'g{;;_m--:uf_:_\-rs"];

LL114 “Handback Requirements”
the requirements thay the Project Assets, that exist a5 o the Transfer Dare, must comply
with on the Transfer Date (or such other date as agreed upon by the Parties iy Writing).
A5 setoutin SCHEDULE T, [HANDBack REgy IREMENTY];

L11159A Contgace”
shall have the meaning attributed therero jn Section 5.6.1:

L1116 “IH Conrtracy”

shal] have the meaning artithyied thereto in Section 531
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{o)
™

)
o

{(m)

(n)

the Concessionatre shall commence the DPreliminary Works at the Partial
Coneession Arca and complete the same, at such times and in such manner as
staled in this Agreement;

PRIIA shall give the Concessionaire access and the necessary nghts 1o the
Coneesston Area (other than the Pardal Concession Area) to enahle the
Concesstonaire to, ey affa, conduct technical and financial stodies and other
feasibility studies on the Project, soil investigation of the Concession Area and
other preliminary studies in connecdon therewath as required by the Financiers
and/or for proper implementation of the Project, at such time and in such
manner as stated in this Agreement;

mnmediately atter grant ot access to the Concessionaire of the Concession Area
(other than the Partial Concession Area), the Concessionaire shall conduct
studies as desenbed 1n Secoon 2.2.1(H above. In this regard, PIRHA shall
coordinate with the Coneessionatre and use its best endeavours to facilitare the
Pracurenicnt af all NeCessany n formﬂLimL da[L dr:m;iugs ard ICCUI’[J&L u-'l'm:.t_a{ WYL
from the Public Sector Entues required by the Concessionaire for the Works on
a date no later than the Works Commencement Date;

PKHA shall, ar irs own efforts, cost and expense, if not already procured,
procure, free from any Encumbrance the Concession Area {other than the Partial
Concession Area) and the Additional Land, if required, at such tmes and in such
manner as stated in this Agrecment

the Concessionaire shall expedidously commence the Detailed Design of the
Works upon the execntion of this Agreement, submit for the Approval of PKHA
(which Approval shall not be unreasonably withheld, conditioned or delaved) all
components of the Detatled Design, at such tine and in such manner as stated in
thas Agreement;

PEHA shall, ar its own cfforts and costs, remove or procute 1o be removed,
relocated, diverted or reinstated the Public Utilittes necessary for undertaking the
Works, at such tine and nt such manner as stated m this Agreement,

the Concessionaire shall achieve Financial Close, at such time and in such manner
as stated 1n this Agreement;

the Concessionaire shall issue the Financial Close Achievement Notice, at such
tme and in such manner as stated 1n this Agreement;

the i.]di.pa:.nd(.m Auditor shall issue the Financial Close Achievement Certhicate,
et such ttue and in such manner as stated in this Agreement;

the Concessionaire shall, with the facilitaton of PRIA, procure the supply of
Public Utiliies and ancillary services to the Concession Area required by the
Coneessionaire for the Works, at such ome and in such manner as stated 10 this

Agreement

1’ KHA qha]l lnnd ~OVET O rhc (.onc-:wqmn:am the '\'il:’m[ Passession nF lllL
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()

Additonal Land, if any, free from any Encumbrance, together with the Ancillary
Rights, at such time and in such manner as stated in this Agreement;

PKHA shall fund the Balance PKHA Funding Amount in the Class B Lguiry
Subscription Account, at such time and in such maoner as swated in this
Agreement;

subject to the grant and maintenance with full effect of all the Approvals and the
onsents to the Concessionaire for the commencement of the Works {including
the Approvals for the Detiled Design), the Concessionaire shall commence
construction of the Works (other than the Preliminary Works) and complete the
same, at such times and in such manner as stated in this Agreement;

the Concessionaire shall commence collecting the Tolls at the relevant Toll Plazas
n respect of the Expressway Section, and any subsequent Section added to the
Expressway Secon, in cach case, based on the Toll Structure set out in Part I of
SCHEDULE B [TOLL STRUCTURE], at such time and in such manner s stated in
this Agreement;

the Concessionaire shall collect the Tolls at the Toll Plazas in respect of the
Expressway, based on the Toll Structure set out in Part 11 of SCHEDULE B
[TOLL. STRUCTURE], at such time and in such manner as stated i this A greement;

the Concessionaite shall commence collectunp the Revenues from the Projeer,
including {without limitaton), from (i} the Concessionaire’s exercise of its
Development Rights; and (i} the Ancillary Facilities and/or the other facilities
provided by the Concessionaire as part of the Projeet, at such bme and in such
manner as stated i this Agreement

the Concessionaire shall retain ownership rights over the Project Assets during
the Concession Period and maintain and operate the Projeet Asscts, or part
therenf, as applicable, from the Expner:swa}; Scctom Service Commencement
Date for the duration of the Concession Period and hold the Concession for the
duration of the Coneession Period:

in the event of Termination, PKHA shall pay the Termmnation Payment to the
Concessionaire and/or the Concessionaire shall pay the Non-Udlized PKHA
Amount to PKHA, as applicable, at such tme and in such manner as stated in
this Agreement; and

the Concessionaire shall transfer the ewnership rights to the Project Assets to
PKILA, stop collecting the Toll Revenue, cease to maintain and operate the
Project Assets and the Project Assets and otherwise cease to provide the Services,
at such ume and in such manoer as stated in this Aprecment.

Project Risks

Unless otherwise provided in this Apreement, the Concessionaire shall be solely

respunsible o bear all the risks originaung directly or indireetly from the Project;

]

provided, that PKHA shall use its best endeavar i faciliate the Coneavinnaire in

wirate the effeers of the aforesad riske,

2
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31
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=2

314

315

3.1.6

CONYEYANCE OF CONCESSION AREA, ADDITIONAL LANDS AND GRANT OF
ANCITLARY RIGHTS

Subject to the terms of this Agreement, PKIIA hereby grants 1o the Concessionaire for
the Financial Close Ieriod, the ight of access 1o the Concession Area, for ca rrying out
such surveys, mvestigations and soil tests, as the Concessionaire may deem necessare at
its owWn cost, expense and dsk,

PISHA shall, at its own efforts. cost and expense, on the Eifective Date, hand-over to
the Concessionaire, the Vacant Possession of the Paruai Concesston Aren, free from any
Encumbrance and together with the Ancillary Righzs, for the purpose of implementing
the Prelimmary Waorks. Further, within a period of three (3) Months from the Tffectve
Date, PKHA shall, at its own efforts. cost and expense, il not already procured, procuse,
free from any Encumbrance, and on the Take-Over Dare, hand-over 1o the
Concessionaire, the Vacant Possession of the Concession Arca (other than the Partial
Concession Area) and the Additianal Land, if required, free from any Encumbrance and
together with the Andillary Rights, for the purposc of implementing the Project.

Witkin a perod of two (2) Weeks from the Effective Dare, the Concessionaire shall
propose in writing to PRHA the locarions of the Expressway Service Areas; provided,
that in proposing such locations the Concessionaire shall use its best endeavours o
ensure that any Additional Land shall not be required to be procured for such purpose:
provided, further, that tw the extent that such Additional Land is required PRI A shall
provide the Concessionaire with such Addidonal Land at its own effort, cost and expense
within six {6) Months of the Effective Date.

Where the Applicable Taws require the entry of any lease or the 1ssuance of any easement
or licence {or the grant of Vacant Possession tights in respect of the Concession Ares,
PIIIA shall expeditiously, at tts own efforts, cost and expense (including the paymenr of
any related registranon fees and stamp dudes), enter nto, grant, 1ssuc or convev such
lease, easement or licence to cnable the Concessionaire (o undertake the Works ar the
Concession Area and the Additional Tand, and ro chectively enable the Concessionaire
t retain awnershup rights to the Works and the Project Assets until the Transfer Dare.

Upon the Vacant Possession of the Concession Area and the Additonal and, if
required, being handed over and the An cillary Rights bieing granted, the Concessinnaire
shall have the irzevocable right Lo enter upon, oceupy and use the Coneession Area, the
Additional Land, as shall be required for the catrying out of the relevant part of the
Works and the irrevocable right to exploit the Ancillary Rights, the Development Righrs
and undertake the Works on the Concession Area and Additional Land as fay Le
necessiry or appropriate 1o implement the Project in accordance with the rerms of this
Agreement.

If the Vacant Possession of any part of the Concession Area or the Additional Land if
required, has not been made available and the A ncillary Rights have not been granted to
the Concessionatre within  the ume period speafied in  this Agreament, the
Coneessionaire may (without rherehy adversely affecting its rights under this Agrecment)
nter into those parts of the Concession Area and the Additional Land, as ha st
le avarlable, and exploit such of the Ancillary Rights and Developmeny ‘{i\_irh‘! .
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PKHA shall bear the tollowing risks in respeet of the Project: (a) Change in Law; (b)
Compensauon Event; (¢) Reliel Event; and (d) Permitted Fvents; provided, thar the
Concessionaire shall use its best endeavors to faciliiate PKILA o mitipate the cffects of
the aforesaid risks. '
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have been granted, and may ar its sole discretion commence the relevant parr of the
fL ' 2 K

Works; provided, that exercise of any rights conferred by this Section shall nat operate
nor be construed as 2 waiver of any obligation on the part of PKHA nor as a waiver of
any right that the Concessionaire may have or acquire under this Agreement.

LE PKHA 15 unable to comply with 1ts abligaton to deliver the Vacant Posscssion of the
Coucession Area and/or the Addinonal Land, if required, and grant the Ancillary Righs,
within the tme period specified in this Agrecment, PKHA shall as soon zs reasonably
pracucable noufy the Coneessionaire in wntng On receipt of such notificauon from
PRHA, the Concessionaire may (but shall not be obliged w) agree with PKITA an
extension of tme to fulfill its obligations; provided, thar PKILA aprees to the revised
programme of acdvides, the revised Works Commencement Dhate, and the revised
duration of the Construction Period and the extension of the Concession Period as
required by the Concessionaire and  determined by the Independent Engineer in
accorcance with the terms of this Agreemen.

If the Concessionaire incurs any Incremental and Consequennal Costs oceasioned by the
delayed delivery of the Vacant Possession of the Concession Area (or any part thereof)
and/or the Additional Land or delayed grant of the Ancillary Rights, the Independent
Lngincer shall ascermin the Incremental and Consequennal Costs in accordance with
Section 3.2 [{ucremental apd Consequential Costs for Delay], and PKITA shall pay to cthe
Concessionaire such Ineremental and Consequential Costs,

INCREMENTAL AND CONSEQUENTIAL COSTS FOR DElay

The Coneessionairve shall notify PRIIA the financial impact of any delayed delivery of the
Coneession Area, the Addivonal Land or the delayed grant of the Anallary Rights, and
the Incremental and Consequential Costs payable by PICIIA as a result calevlated in
accordance with Section 3.2.2.

The Incremental and Consequential Costs shall be caleulated for the Delay Duration, to
provide full recovery, iner abia, of one or more of the following as relevanr and without
duplication:

(a) any increase in the Hatimated Project Cost;

(L) all costs of mobilization/demobilization, insurance premum (pro-rated for the
Delay  Duration), loss/deterioradon  of  materials, wages, administrative/
management expenses for the Delay Duration, all of the foregoing on actual
basig;

(e cost ol constructinn financing (including any increase thercof), computed based
on the Financing amount already drawn, at a rate per annum pavable by the
Coneessionaire to the Financiers pursuant o the Financing Agreements tor the
Drelay Duration;

(d penalty charges;
{e) mark-up;
(f) any addinonal eapital expenditure and/or the additional operting cost and/or

addidonal taxcs and/or any or all of the above, as the case may be; ar
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RIGHTS To Usk

PKHA shall ensure thart al] fccessary access to and from the Concession Area and the
Additional Land, if required, is made avajlable (o the Concessionaire, its employecs,
agens,  representatives, any  other  authorized Persons, the Contractors and
subcontraciors, free from ail Encumbrances, and the Concessiotmire and any such
emplovees, agents, representaoves, authotized Persons, Contractors and subcontraciors
shall have the exclusive nght to occupy and use the Concession A rea and the Additonal
Latid as shall be tequired for the exerase of the Coneessionaire’s aghts and discharge of
its obligations during the Coneession Period and for this purpose the Concessionaire may
tegulate the entry and use of the Concession Area by third parties in the manner as the
Concessionaire shall deesn &t .

The Concessionaire shall use the Concession Area, the Additional Land and the Ancillary
Rights for any purposc, as it deems necessary, which is incidental or necessary to the
mmplementation of the Project.

PEACEFUL POSSESSION

Subject to the terms of this Agreement, on and from the Effective Date, PKHA hereby
Warrants thar:

(a) the Concession Area and the Additional Land, if required, together with the
Ancillary Rights have been or shall be acquired by PIKHA through the due
process of law, shall belong to and vest in PICHA and PICHA has or shall have
full powers o k old, dispose of and deal with the same consistent, sfer aba, with
the terms of this Agreement, and that the Coneessionaire, subject to the terms of
this Agreement, shall, in respect of the Concession Area, the Additional Land and
the Ancillary Rights, have no bability regarding any £ompensanon payment on
account of rehabilitation or resettlement of any Persons affected thereby, or
otherwise;

(b} the Concession Area and the Additional Laad do not or shall not comprise of
any area on which PKHA does not have legal authority to authorize the
canstruction of the Works or the Project Assets;

(c) all requisite staturory, regulatory and other approvals and authorizanons for the
Projeet required 1o be procured by PKHA pursmant to the termns of this
Agreement, if any, have been obtained and are mainmined with full efiecr:

() all requisite statutory, regularory and ather Approvals for the Project required to
be given by PKHA pursuant 1o the terms of this A greement have, are or shall be
given, as the case may be, and maintained with full effect:

{e) subjeet to the terms of this Agreement, the Concessionaire shall. to (he extenl
that 1t complics with the terms and condivons of this Apreement, eujoy the
Vacant Possession of the Concession Area and the Addinonal Land, if requered,
and the Ancillary Rights, and in the event the Concessionaire 13 obstructed by any
Person cly uming any nght, tite or interest in or aver, the Concession Area and
the Additional Land or the Ancillary Rights or any part thereof or in the event of
any enforcement action including any attachment, distraint, appgwrs :
recelver or tmanager or Houidaror being initiated by any Person s
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ANy Interest iy op charge on the Concession Arca, the Additional Land or the
Anallary Righrs or any part thereof, PKIA shall, if called upon by the
Concessionaire, defend such claims and proceedings and  also keep  the
Concessionaire fully indemnified and harmless Against any consequental loss or
damages which the Concessionaire or any Contractor may suffer, on accaunt of
any such mpht, ttle, interest or charge;

{f) m furtherance of Scction 3.5.1{c), if exeraise of the Concessionaire’s rights
and/or performance of its obligations has been disrupted by the abstructon af
such Person claiming any tight, tide or inlerest in or over the Concession Ares,
the Addivonal Land, if required. and the Anallary Rights or any part thereof or
as a result of any enforcement acdon as stated in that Sectinn initiated by such
Person, then the Concessionaire shall noaty PKITA the financial impact of such
disruption and the Incremental and Consequential Costs caused thereby, PKIIA
agrees o provide the Concessionaire compensation for such Incremental and
Consequential Costs which are caleulated in accordance with Section 3.2.2 above
for the Delay Duration; and

(=) PEHA agrees to provide the Coneessionaire compensaton for such Ineretnental
and Consequential Costs, which are cauzed by the delay of the entire Projeet
Implementanon Programme. PRHA agrecs to the revision of the Financial
Model, if necessary in the opinion of the Concessionaire, (he Program of
activities, the Construction Period and/or the Concession Period and provide the
Concessionaire compensation caleulared in accordance with Section 3.2 based an
the Delay Duration and for this purpose Sections 3.2.2 ro 3,27 shall apply bt
midandi; and the Concessionaire shall make the necessary notification to PR A
and provide the components of the Ineremeintal and Consequendal Costs 1o the
Independent Engineer for verification and issuance of the relevant eertificate in
accordance with Sections 3.2.3 and 3.2.4 and to enable exercise of the right under
Section 3.2.5,

COSTS AND EXPENSES

Subject to the terms of this Agreement, PKHA shall bear and pay all costs, expenses and
charges incurred or levied in making available the Concession Area and the Addiional
Land, if required, and grant the Ancillary Rights and the Development Rights, to the
Concessionaire, including, costs of rehabilitation or resettlement of any Person (legally or
illegally) occupying the Concession Area, or the Additional Land or enjoving the
Ancillary Riglus or Development Rights, ar any part thercof and any legal cost Arising
from legal acuons raken by the landcwners and/or any Person claiming any nghr, tile or
neerest over the Concession Area, the Addidonal Land or the Ancillary Rights or the
Development Rights in relation 1o the acquisition thercof and shall tully indemnify the
Concessionaire and hold the Concessionaire harmless in such respect,

AFFIRMATIONS

Subject to the terms of this Apreement, on and tom the Lifective Dare, the
Concessionaire conflirms thar it {a) Tus made a complete and careful examination and an
independent evaluation of the Concession Area and information provided by PKH.A, (b}
dccepts the risk of inadequacy, mistake or error in or relating to any of the information
provided by PRI A, and (¢} has determined to its sausfaction the namse and extent of
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risks and hazards as are likely to arise or it may face in the performance of 1ts obligat:ons
under this Agreement.

Subject w0 the terms of this Apreement, on and from the Effectve Date, PKIIA
undertakes not to give possession of the Concession Arca and, the Additonal Tand o
any other Person and no Person shall have the tight 1o enter or establish an access to the
Concession Area and the Additional Land except with rthe pnur approval of the
Concessionaire, or otherwise impede or hinder the Concessionaire in the performance of
its obligations, and the exercise of its rights, under this Apreement.

Upon taking the Vacant Possession of the Concession Arca and the Additional Land , the
Concessionaive underrakes that the Concessionaire shall utilize the same only for the
purpuses provided in this Agreement, and the Concessionure shall not ereate nor allow
any third party to creaie any Encumbrance nor resreicr the utlity thereol in any other
manner save and except as permitted in this Aprecment.

With effect from the Transfor Dare, the Concessionaire’s Vacant Possession of the
Coneession Area and its unencumbered interest therein, shall stand transierred o PRHA
in accordance with the provisians of Sections 21.5 .4 [ Trsmsfers to PKILA o0 Teggrination)
and 21.5.5 [Trausfers to PKH.A on Expiry)]
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4.1.1

4. RE]'RESEN'[‘ﬂT[(}NH, WARRANTIES, OBLIGATIONS AND COVENANTS OF THE
PARTIES
4.1 REPRESENTATIONS AND WARRANTIES OF THE CONCESSIONAIRE

The Concessionaire represents and warrants to PKILA that:

{d)

()

(b}

the execution of this Apreement is duly au thorized,

this Agreemenr is being sipned and executed by a represenmative of the
Concessionaire who  has  been duly authotized and empowered by the
Loncessionaire to sign and exccute the Agreement on its hehalf;

all the Project Documents have been duly exceuted under proper authornty and
are in full force and effect as ar the Effective Dare, save for those Project
Daocuments identified in SCHEDULE U [LIST OF PrOJECT DactiajsnTs) chat shall
be exceured after the Effective Dare;

the execution and performance of any of the Project Documents does not and
shall not contravene any provision of the memorandum and ardeles af
association of the Concessionaire as at the Effective Date, or any statuie,
judgement, order, decree, regulation, rule, award or decision of any Court, Pubilic
Sectar Entity or arbitrator of competent jurisdicuon that is binding on the
Concessionaire as at the Effective Date:

the Concessionaire shall scek all Approvals and procure all Consenits in terms of
this Agreement;

there are no actions, suits, proceedings or investigatons pending or o the
Concessionaire’s knowledge threatened against 1t at law or in equity before any
Court, tnbunal or before any judicial, quasi-judicial or other authorty, the
outcome of which may constitute a Coneessionaire Event of Default o which
wdividually or in the agerepatc of any combination may result in Marerial
Adverse Effect;

the Concessionalre is not subject to any obligation, non-compliance with which is
likely to have a Material Adverse Effeer on its ability ro conduct the Project
Deliverables; :

no steps have heen taken by the Concessionaire nor have any legal proceedings
been started or threatened for the dissolution or winding-up  of the
Concessionaire or for the appoiniment of a receiver, liquidator, judicial manager
or smilar officer in respect of all or auy part of the business or assers of the
Concessionaire, the outeome of which may constitute a Coneessionaire Event ol
Default, and it has no knowledge of any violaton or defaule with FESPECE tor Al
order, writ, injunction or any decree of any Court or any lepally Linding order of

B

any Public Seclor Entity which miay resull in a Concessionaire Event of Delault:

all intormation disclosed by or on behalf of the Concessionaire to PRKIA ar any
dme up to the Effecuve Date, and. in patticular, during the bid process preceding
the award of this Agreement 1o rthe Coneessionaire, 1= rrue, complete and
accurate in all materal respects and the Concessionawe is not awar
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matenal facrs or cireumstances not disclosed to PEHA which would, if disclosed,
be likely ro have an adverse effect on PKHA’s decision {acung reasonably) to
award this Agreement to the Concessionaire:

the copres of the executed Project Documents, if any, which have been delivered
to PKHA, are true and complete copies of such Project Documents and there are
no other documents replacing or relatng Lo any suich Project Doucuments, which
would materally affect the performance of the Praject Docunents; and

as at the Effective Daw:
{t] the Coucessionaire has an authorized and issued share capital as sct our in

SCHEDULE AA [CORPORAIE DELALS OF THE CONCESSIONAIRE] and all
shares in the issued share capital of the Concessionuire are ful

v paid up;

(1) all shares in the issued share capital of the Concessionaire are lepally and
beneficially owned as represented in SCHEDULE AA [CORPORATE D rais
OF THE CONCHSSIONARE];

(1] save as provided in the Financing  Agreements or the Sharcholders’
Agreement, as the case may be, o Person has the aght (whether actual or
conungent) to call for the issue of any share or loan capital in the
Concessionaire whether pursuant to any opuon or otherwise including on
realization of securiry; and

(v} save as provided in the Fimancing Agreements or the Sharcholders’
Agreement, as the case may be, there s no Eneumbrance over o atlecting
any of the Equity or the Shareholder Toans and there is no agreement or
commitment to prant or create any such Encumbrance;

it has ready access to the Sponsor Funding Amount, and subject to achicvement
of Financial Close, it has the financial standing and capacity to undertahe the
Project in accordance with the terms of this Agreement;

this Agreement constitutes its legal, valid and binding obligation, enforceable
against it in accordance with the tenmns hereof;

1t is subjeet to the A pplicable Taws;

it has complied with the Applicable Laws in all matetial respects and has not been
subject to any fines, penaldes, injunctve relief of any other civil or criminal
habtlides which in the aggregate have or may have a Material Adverse Fffect on
its ubility ra perform its obligarions under this Agreement;

iwoshall ar no ume undertake or permut any Change i Congrol CHEEPE in
accordance with the provisions ol Scedon 4.6 and that the Sponsor logether with
its Affiliates holel not less than Hifty percent {50%} plus oae (1} share of 115 155ued
and paid up share eapital as on the Tifective Date;

the Sponsor is duly organized and validly casung and has sgreed o and
unconditonzally aceepted the terms and condidons ser Forth in this Agres
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{1) subject to the terms of this Agreement, all its rights and interests in the Project
shall pass to and vest in PKHA on the Transfer Date, free and clear of all
Focumbrances, withour the need for any fusther act or deed on its part or that of
PKHA, unless otherwise expressly specified by this Agreement and the
Applicable Laws, in which case all such acts shall be done tmmediately and
without any cavil or demur;

{s) no bribe or unlawful payment or illegal gratification has been or shall be paid i
cazh or kind by or on behalf of the Concessionaire to any Person to procure the
Concession; and

{t) no representation or warranty by the Concessionaire contained herein or I any

other document furnished by the Concessionaire to PKHA confains or shall
coftain any untrue seatement of material fact or omits or shall Omit 4 material
fact necessary to make such representation  or warranly not misleading,
Notwithstanding  any  independent verification, study, review, search or
observation having been carried out or made by PKHA to any such statements,
data or informadon conlained in the Concessionaires representation  and
warranties as aforesaid, the Concessionaire shall not by virtue of the aforesaid be
discharged from any of irs fepresentauons or warranties made hercunder, in
whole or in part.

. 4.2 REPRESENTATIONS AND WARRANTIES OF PEHA

421 PKHA represents and warmants to the Concessionaire thar

{a) 1t 1s duly established under the NWITP Ondinance:

(b it has full power and authority under the NWEP Ordinance to execute, deliver
and perform its obligations under this Agreement and to carry out the
transactions contemplated herein and that it has mken all actions necessary to
exceute this Agreement, exercise its rights and perform its obligations pursuant o
the terms of this Agreement;

(c) this Agreement is being signed and execured by a representative of the PKITA
who has been duly authorized and empowered by PKITA to sign and execute the
Agreement on its behalf:

{u) it has taken ail necessary actions under the Applicable Laws (o anthorze the
execution, delivery and performance of this Agreement, and to perform its
obligations herein contained;

(e} the execuiinn dalivsm and poasfammnes o0 e Kgvesisniin b b s aptatice Wi
all the Applieable Lasws;

(£ this Agreement has the approval of the competent authority of PKILA as per the

PP Act and the exceurion, delivery and performance of its obiipauons under
this Agreement by PKHA does not nfringe any Applicable Laws, statute
(including, withour hmitaton, the PPP Act), judgment, order, decree, regulation
or rule of any Courr, Public Sector Entity or arbitrator of competent jurisedme

applicable or relating to it or its assers;
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o
J)

this Agreement constitutes a legal, valid and binding wbligauon of PKIA
enforceable agamst it in accardance with the terms hereof:

all mformation provided by it in the RFP and the ather bidding documents in
connection with the Project is, 1o the best of its knowledge and belief, true and
accurate 1n all matenal respecs;

it has good and valid right and tide to the Concession Area and the Addiional
Laid {or shall procure such npht and title within the time period specified in this
Agreement), and has the power and anthority to convey the Vacant Possession
thereof to the Concessionaire in accordance with the terms of this Agreement (or
shall have such power and authoriry upon procuteinent of good and valid right
and ude to the Concession Area within the time penod specified in this
Agreement);

save and except as provided by the A pplicalsle Laws this Agreement, it shall not
at any ume during the Concession Period, interfere with the Coneessionaire’s
peaceiul Vacant Possession of the Concession Arca and the Additonal Land and
excrase of the rights and discharge of the obligations of the Concessionaire in
accordance with the worms of this Agreement;

i1t has all necessary authority and powet 1o complete the Project and in respect of
all other matrers which are the subject of this Agreement and has the ripht 1o
delepate and has delegated such of those powers to the Concessionaire as may be
required, to uphbold the terms of this Agreement;

o sulls of investigations or other legal proceedings are pending or threarened in
respect of the Concession Area, or the Project, at law or in equity, before any
Court or before any other judicial, quasi-judicial or other authority, or any
arbitrator, the outcome of which may constiture an PKHA Event of De aulr, and
it has no knowledge of any viclation or defaulr with respect to any order, writ,
injunction or any decree of anv Courr or any legally binding order of any Public
Sector Lntity or arbitration which may result in an PKHA Event of Detault,
including, the withdrawal or revacation of s powers under NWEFP Ordinance;

PKHA is subject to the Applicable Laws with respect 1o this Agreement and
PKIIA hereby expressly and trrevacably waives any night of soveraign immuntry
which PRHA may now have or may acquire in the Tuture to the extenr permitted
by the Applicable Laws:

the Concession Area and the Additonal Land, if required, shall be free of any
Encumbrance whatsoever and any fimancial, legal or other restenint or ubligaton;

the Project 15 under the jurisdiction of PKHA to the extent previded Ly e
Appheahle Tawnes:

no event has occurred which consttutes, ur which with the giving of notice
and/or the lapse of dme and/or relevane detenminaton would constnie an

PKHA Event of Default under this Agreement or ANy agreement or inskrament
by which PKHA ur any of its assets are bound or alTecied: and '
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4.3

{)

no representation or warranty by PRILY contained herein furnished by PIKTIA to
the Concessionaire contains or L.ln]] contain any untrue statement of lil;ElL':I'M] fact
or amits or shall omit a macerial Gy necessaty to make such representation or
warranty not misleading. Notwithstanding any independent vedfication, study,
review, scarch or observauon having been carried out or made by the
Concessionalre 1o any such statements, data or informaton contained in PKHA s
representation and warranties as aforesaid, PIKHA shall not by virtue of the
aforesaid be discharged {rom any of 1ts represeatarions or warrandes made
hereunder, in whole or in part.

COVENANTS TO ACHIEVE FINANCIAL CLOSE

The Partics covenant as follows:

i
(a)

(b)

(c)

From the date hereof up to the Appointed Darte, PIKHA shall, subject 1o this
Agreement, facilitare and assist the Concessionaite to enable the Concessionaire
to achieve Financial Close by the Appointed Dare;

From the Effective Date to the Appointed Date, the Concessionaire shall use all
reasonable effores (1) 1o take, or cause to be wken, all actions necessary to comply
promptly  with all legal  requirements which may  be imposed oo the
Concessionaire to consummate Financial Close as prompily as practicable: and
(i) w obtain (and cooperate with the other Party to obtain) any Consent of any
Public Sector Entity or any approval of a public or prvate third Jparty which 1s
required to be obtained or made by the Concessionire in coancetion with the
consummanon of Financial Close. Fach Party shall promptly cooperate with and
promptly furnish information to the other in conncetion with any such effores by,
or requirement imposed upon, the Concessionaire in connecton with its
oblimation to achieve Financial Close;

If any Public Sector Endty of competent jurisciction issues a preliminary or
permanent injuncuon or temporaty resteaining order or other order before the
Appointed  Date which would prohibit or matedally restricr or  hindes
achievement of Financial Clese, the Party or Partics, against whom  such
preliminary or pormanent Injuncron or Letnporary l'i"aTI‘lI!'m'lLT order or ather
order is issued shall use all reasonable efforts o have such inpncrion, decree or
order dissolved or otherwise eliminated as promplly as possible and, in any event,
prmr o the Appointed Date. Any and all costs in accordance with this sub-
Secuion (¢) shall be borne by the Party in respect of which such junciion,
restraning ordet or other arder has been entered; provided, that if an njunction,
restraining order or other order has been entered o against a Parry beeause of
the act or amisston of the ather Party, the other Party shall bear all of rhe
aforesad costs. In the event such injunction, restraining order or other order has
been entered againgt both the Parties, the Parties shall bear the aforesaid costs
equally; provided, further, that if the mjunciion, restraning order or other order
hrax been envered inw spainet both the Pasties Beeavse of the act wi vussains Ol
uny one Parry, the satd Dacty shall beaw all of the aloresand cnsrs; and

From the date hereof up o the Appainted Date, the Partivs shall cooperate with
cach other to cosure the mduly transtion of conuol, Lu&ludt npcmuon
management, mmintenance and rehabilitadon of the Projecr Assers
Over Dare.
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4.4

OBLIGATIONS AND COVENANTS OF THE CONCESSIONAIRE

‘The Concessionatre covenants thar it shall:

(a)

{h)

(c)

(ch)

(1)

develop, design, engineer, finance, consauct, Test, Commission, manage,
operate, maintan, insure and, on the Transfer Date, transter the Project Assets,
under a BOT arrungement, and during the Concession Petiod, collect, receive
and earn the Revenues, all in accordance with the terms of this Agreeimnent;

obtain all Consents required by the Applicable Laws to enable it to undertake its
obligations under this Agreement in conformiry with the Applicable Laws and be
in compliance thereof at all times during the Concession Period after obtaining
the same;

procure and masntain in full force and effect, appropriate proprietary rights,
licenses, agrecinents and permissions for marerials, methods, processes and
systems used in or incorporated into the Project;

undertake the implementation of the Works in accardance with the Construction
Performance Standards and the Approved Detailed Design;

rmake its own arrangements for construction materials and obeerve and fulfil the
environmental and other requirements under the Applicable Laws the Consents:

ippuing, supervise, monitor and control, the activities of the Contractors under
their respective contracts;

staff the Project with such professional managerial, technical, construction,
operations and matntenance personnel as deemed fit by the Concessionaire;

cquip the Project with such facilities and equipment as stated in this Agrecment,
and upgrade the said facilities and equipment as may be deetned fir by the
Concessionaire from time to time;

be responsible for quality, soundness, durability, safety and the overall standard
of the Works, notwithstanding the appoiniment by it of Contractors to undertake
the Worls;

cnsure thar, subject o the terms of this Agreement, the Expressway Section, the
Lxpressway, or any part of rthe forepoing, is apen to waffic throughout the
relevant phascs of the Concession Period;

undertake the Fine Collection in accordance with the Applicable Laws:

afford access o the Expressway Seetion, the Lixpressway, or any part of the
foregoing, as applicable, to the Exempred Vehicles;

enable the Independent Engineer to inspect the Works to ensure that the Weorks
1 g ]

comply with the Construction Performance Standards and the Approved
Detaled Design;
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(o)

(e}

(r)

ot
{u]

operate, manage and mainmain the Project Assets in accordance with the werms of
this -‘-.gr::cmmr the Q&M Requirements set out in SCHEDULE R [Oc=M
REQUIRED and the O&RM Manual during the Operations Period;

mspect the Works to ensure that they are being carried out in accardance with
the Construction Performance Standards and, in consulation with  the
lndcpcndmt LEngineer, carry oul the les and Comtssion the Expressway
Scction, any Section quhwqumth added ta the Expressway Secdon and the
Lxpressway,

cooperate with law enforcement agencics with a view to maintaining law and
order at the Concession Area;

provide all necessary assistance to the PKHA Representative, the Independent
Engineer, the Indcpcndcnl Auditor and the Independent Consultant, as may be
reasonably required, in the performance of their respective duties and services;

for the Construction Period, provide at the carliest, the PKHA Representative
with a fully cquipped office measuring minimum wao thousand square feet
(10,000 sq. ft.) covered area with all fittings and fixtures including furnishing at a
location on the Concession Area, as per the Approved Detailed Desion and
rransportation facilives as follows:

i} two (2} Nos. Double Cabins (4x4);

(m)  four (4) Nos. Toyota Corolla GLI {or equivalent);

()  two (2) Nos. single cabin Toyota Pickup;

(] cight (8) drivers;

(v)  monthly fuel allowance of three hundred (300) littes per vehicle;

fapr™ ey | R o 'IJ fl,....] i

{(vi)  repan/maintenance facili of these vehicles;

The Conecssionaire shall be responsible o provide the facilities specified in the
preceding Secnon  subsequent (o achievemenr of Financial Close. L'pan
complegon of the Coneession Period, all of the aforesaid facilities then available
shall be transferred to PKIIA along with the other Project Assets at no cost 1o
FRHA;

arrange training at ah international mnstitution of repute for four (4) officials of
PKHA, as nominated by Managig Director, PKHA, in the ficld of PPP project
structuring, development and implementaion at a trainng level equivalent ro or
berrer than that provided by the Institute of Public-Private Parmerships, USA;
use reasonable endeavonrs to maintain harmony and pood industmal relations

amongst the personnel emploved in conmection with th pertormance of s
obligations under this Agreement;

maintain its corporate existence and its dghts to carry on its busing
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(vw) subject to the terms of this Agreement, anster to PKHA, on the Transfer Date,
its ownership rights to the Project Assets free and clear of any Encumbrance and
without any further act or deed, unless otherwice required by the Applicable
Laws.

442  The Concessionaire shall not be consideted to be in breach of its covenanls under this
Agreement nor shall it incur or suffer any liability if and to the extent performance of any
ol its obligations under this Agreement is affected by or on account of a Permitted
Evenr.

45 OBLIGATIONS RELATING 1O THE PROJECT AGREEMENTS

431  Notwithstanding anything 1o the contrary contined in this Agreement, it 15 expressly
agreed that the Convessionaire shall, at all nmes during the Concession Period, be responsible
and liable for all its obligations under this Agreement and shall not be absolved or relicved of
such obligations by delegating the Project Deliverables or any part thereof to one or mare
Aceeptable Contractors through the Project Agreements,

4.6 OBLIGATIONS RELATING TO CHANGE IN CONTROL

+.0.1  Save as otherwise provided n this Aprecment, the Concessionaire shall procure that
there is no Change in Control during the Concession Period without the prios written
Approval of PRKHA, which Approval shall not be u nreazonably withheld, condivoned or
delayed: provided, that in the event the Person desirous of acquiring the Sponsor Shares
is 4 Permitied Investor, PKHA shall not withhold the Approval.

462  The Concessionaire shall procure that, subject ro the Financicrs® rights in respect of any
security held by them (or by any (a) Agent, (b) security company, (¢) trust, or (d) other
E_'ﬂlif_'.', holding any :-'.L’(_'Uri‘l'_'\-' in respect of the Fiﬂﬂ]lciuf faor the henefic of the ]“'I.rl'fl?lt'l.l:rﬁjl

=

there is no sale, assigninent, cession, transfer, exchange, remunciadon or other disposal of
the whole or any part of the Equity, which is likely to canse » Change in Control during
the Concession Penod withour the pror written Approval of PKHA, which Approval
shall not be unreasonably withheld, condinoned or delayed: provided, that in the event
the Person desirous of acquiring the Sponsor Shares 1s a Permitted Tnvestor, PREILA shall
not withhold the Approval,

4.7 OBLIGATIONS AND COVENANTS OF PEHA
471 PKHA covenants that it shall:

{a) not, and shall procure that no Public Sector Endity shall (i) in any way amend,
modify or abstruct, iuter aliz, the design, construction, Imanagement, maintenance
and/or operation of the Project Assets or any part thereof, save in accordance
with this Agreement; and (i) do any act or omit 1o do any act which would cause,
or be likely 10 cause, damage to any part of the Project Assets or be otherwise
mconsistent with the terms of this Agreement;

(b) cxercise 15 powers under the NWEP Ordinance tn a manner that is consistent
with this Agreement;

fu cnsure the tmely grant of all the Approvals required ro be wranied by PKHA and
v g 1 e ]
facilitate procurement of all the Consents required to be procury

Concessionaire, pursuant to the terms of this Agreement;
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(1)

(@)
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ensure peacelul use of the Concession Area and, the Additional |.and by the
Concessionaire under and in accordance with the terms of this Agreement
without any let or lundrance from PKITA, any Public Sector Entity or any other
Person, whether or not claiming through or under them;

upon reasonable request by the Concessionaire, use its good offices to support
the Concessiouaire’s performance of its obligadons to undertake the Projecr

provide all sucl assistance as the Coincessiomaire may reasonably request to
support the Concessionaire i obtaining permissions and licenses which are
required by the Concessionaire from time to titne for the purpose of the Project;

prohibit ribbon development along the Concession Area and immecdiatelv, but
not later than three months after the Fffecuve Date, remove all unauthotized
development/construction and encroachments between the Building Line and
the ROW, to the extent reguired by the Applicable Laws;

subject 10 the tesms of this Agreement, not establish o Competing Route;

asstst and facilitate, to the fullest extent possible, the Concessionaire in obtaining
access to all necessary Public Ulides. including, water, clectricity and
telecommunication faciliies a1 rates and on terms no less favourahle 1o the
Concessionaire than those generally available to commercial customers recels 1y
substanvally equivalent facilities/ utilities:

ensure thar the Concessionaire is enabled to cxercise necessary authonty o
regulate waffic on the Concession Area subject to and in accordance with the
Applicable Laws;

assist and [acilitate the Concessionaire, to the fullest extent possible, 1n obtaining
agsistance from law enforcement personnel (ur traffic tegulation, patrolling and
provision ol security on the Concession Arca and for purposes ot this
Agreement;

support applications for subordinated loans (other than the Subordinate
Financing) made by the Coneessionaire on terms and conditions mutually agreed
berween the Financiers and the Concessionaire, pursuant to this Agreement
without PKHA incuming any liability or oblipation. For the avoidance of
ambiguity the subordinated loans envisaged under this Secton shall not include
the Financing and/ar Sharcholder 1oans in respect of which PRILA shall have
such hability as provided in this Agrecment;

observe and comply with all its obligations set forth in this Agreement i 4 umely
manner;

secure: or obtain the Concession Aren and, the Addidonal Land. and transfer
Vacant Possession thereof to the Concessionaire;

ensure that the Concession Area and the Additional Land, if required, ape_pade
available to the Cancessionaire, free from any Encumbrance; and
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4.8

4.5.1

4.9

4.9.1

(P assist the Concessionaire to apply and/or procure all incennves and exempuions
granted by any Public Sector Entity for the Project fincluding any Tax holidays
and exemptions from withholding Tax).

OBLIGATION TO NOTIFY CHANGE

In the event that any of the representanons, warranties or assurances miade or gIven
under Sections 4.1 and 4.2 ceases to be true or stands changed, the Party who has made
such representation or given such warranty or assurance shall promptly noafy the other
Pagrry of the sanic Tor ils recourse.

RIGHTS OF THE CONCESSIONAIRE FOR IMPLEMENTING THE PROJECT

Subject to the terms of this Apreement, the Coneessionaire shall have, fer alea, the
following rights in respecr of the Project:

(a) call tor tenders and award contracts for the Project, with or wichout tender;
provided, thar the chosen Contractors of the Concessionaire are Acceprable
Conrracrors;

(b} armange for site preparation activities and the preparation of all design and

engineering plans required for the Projeet, approve or reject equipment, facilities
and other materiuls required for the Works;

(c) appoint and remove consultants and professional advisers;

() purchase materials, equipment and facilites;

fe) appoint, organize and dircet staff o implement, manage and supervise the
Project;

(£} enter into contzacts for the supply of goods, works and serviees;

{9) enter into the Project Agreemenrs;

(hy enter into Commercial Acdvides Agreements; and

i) do and perform such other acts and things as are necessary or desirable for the
completon and successful operations of the Project in the opinion of the
Concessionaire.

COMPILIANOE

The Concessionsire shall, futer wfio, inplement the Project in compliance with the
Approved Detailed Desipn, the Construcion Performance Stndards and the Q&M
Reqguirements.

DISCLATMER
The Concessionaire acknowledges that, prior to the execution of this Agreement, the
Concessiouaire has, after a complete and careful examination, made an independent

eviluston of the waffic volumes, the Coneession Area and all the mformat
by PIITA and has determined, to its sansfacton, the nature and e
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4.11.2

4.11.3

4.14

4.74.1

difficulties, tisks and lLiazards as are likely w arise or may be faced by the Concessionaire
in the course of performance of its obligations in accordance with the terms of this
Agreement.

The Concessionaire acknowledges and hereby aceepts the risk of mnadequacy, mistake or
error 0 or relating to any of the marters set forth in Section +.11.1 above and hereby
confirms that PRKHA shall not be liable for the same mn any manner whatsoever, o (e
Concessionaire, the Sponsor or their Affiliates, exeept to the extent stated 17 this
-\.gl‘ci_'l nent,

Subject tor the Applicable Laws, the Parties agree that any mistake or error in or relating
to any of the matlers ser forth in this Section shall not vinate this Agreement, or render it
voidable.

DISCLOSURE

In the event that any occurrence or circumstance comes to the attention of either Party
that renders any of its representatons or warranties cnumerared in Scetions 4.1 and 4.2
untrue or incarrect, such Party shall immediately nor fv the other Party of the same. Such
notthication shall not have the effect of remedying any breach of the representation or
warranty that has been found to be untrue or incorrect nor shall it adversely affect or
walve any right, remedy or abligation of either Party under this Agreement or under the
Appheable Laws,

EXCLUSION OF IMPLIED WARRANTIES

This Agreement expressly excludes any warranty, condition or undertaking implied by
taw or by custom or otherwisc arising out of any other agreement berween the Parties or
any representadon made by cither Party not conmained in a binding legal apreement
executed by the Parties,

SURVIVAL

The representanons and warranties set out in Sections 4.1 |Represeniations and Warnanties of
il Concessionaire] and 4.2 |Representations and Warvantios of PKH.A] shall survive the signing
and delivery of this Agreement undl the payment of all monies due under s
Agreemeul, as if repeated by reference to the then existing circumstances frong.
tine.
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5.1 PEHA REPRESENTATIVE
53.1.1  PEHA shall, within thirty (300 Days of the Effective Dare, Appolnt, at it own cost and
cxpense, the PKHA Represeatanve, and shall duly notify the same to the Concessionaire

n wri[iug,

3.1.2 The PKHA Representative shall, infer afia. undertake the following functions:

(a) exerase and enforce the rghts of PRHA pursuant o the terms of this
Aprecment;
(b) co-ordinate and facilitate on the request of the Concessionaire, services to be

provided by the Public Sector Enaties, including, the Public Utdlities, emergency
services and necessary traffic police assistance during the Concession Period;

(c) ensure that all the relevant Approvals are provided within the preseribed time
pered, and procurement of all the relevant Consents is facilitated, so thar the
same are procured within the prescribed ume pernod;

{d] monitor the progress of the Works and report to PKHA on its qualire
accordance with the Approved Detailed Design, the Construction Perfarmance
. Standards, Good Industry Practice, the terms of this Apreement and the
Applicable Laws;

() attenid the joint inspection of the Works with respect o the C -ommissioning of
the Expressway Scction, any Scction bubhequr_ﬂr]\ added to the L).plmm:ar
Section or the Expressway and opening of the Expressway Secuon, any Scction
subsequently added to the Expressway Section or the Expresswary to the publi;

{3 monitor and report to PKHA the Concessionaire’s compliance with appropriare
heghway safery standards approved by PKHA or anv other applicable siandards;

e monitor and report to PKHA the operation, management and mainrenance of
the Project Assets by the Concessionaire in accordance with the O&HM
Requirements, the O&M Manual and the terms of this Apreement;

(h) tzcilitate the Concessionaire so that it complies with the terms of this Agreciment;

(1) seek and receive all imformation and docunicats [rom the Concessionaire
pursuant to the terms ol this Agreement;

§) clarify and resolve with the Concessionaire Representative, any difficulties and
disputes ansing pursvant to this Apreement and any QUII‘IPI"[J.I'!.'C:\- by or against
third parties; and

(&) take any and all steps and actions in discharge of PKHA's obligations under this
Agreement to factlitate the smooth implementation of the Project,

It at any ume durnng the Concession Pertod, the position of the PIILA e ’Etﬂ
becomes vacant, PKHA shall carry out the functions which wo el
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performed by the PKHA Representadve undl such time that a replacement is appointed;
provided, thar PKHA shall immediately appoint an alternative PIKHA Representarive in
the event that the position of the PKKHA Representatve becomes vacant for any reason
whaulsoever.

lixeept as notified by PKHA to the Concessionaire in writing, the Concessionaire shall
be entitled to treat any act of the PKHA Representadive which is authorized by this
Agreement as heing expressly authorized by PKILA, and the Concessionaire shall not be
required o determine whether an express authority has in fact been pranted o the
PKHA Representative in that repard.

CONCESSIONAIRE REPRESENTATIVE

The Concessionaire shall, within thirty (30) Days of the Lffective Dare, appoint, at its
own cost and expense, an authorized representadve, being a natural Person or a
firm/company/body corporare, ta be the Concessionaire Representanve to baise with
the PKHA Represenmuve on all matters pursuant to this Agreement and 1o ensure the
efficient and safe exceution, operation and maintenance of the Project on a Day-to-Day
basis.

The Concessionaire Representative shall have full authorty to act on behalf of the
Concessionaire  for all purposes of this Agreement. Except as nodfied by the
Concessionaire to PKITA in writng, PKHA and the PKTIA Representative shall be
entitled to treat uny act of the Concessionaire Representative in connection with this
Agreement as being expressly authorized by the Concessionaire, and PKHA and the
PERHA Represcntative shall not be required to determine whether any express authority
has 10 fact been granted to the Concessionaire Represenanve in that regard.

It at any ome during the Concession Period, the position of the Concessionaire
Representatuve becomes vacant, the Concessionaire shall carry out the funcrions which
would otherwise be performed by the Concessionaire Representative unul such time that
a replacernent i1s apponted; provided, thar the Concessionaire shall immediately appoint
an alternative Concessionaire Representative in the event that the posttion of the
Concessionatre Representative becomes vacant for any reason whatsoever,

INDEPENDENT ENGINEER

The Concessionaire shall, within seven (7) Days of the Lffective Date, forward 1o PKILA
a list of five (5) firms/companies/bodies corporate who arc cligible and willing 1w act as
the Independent Engincer and PIKIA shall have the right in respect of these
birms/ companies /bodies corporate to scek presentations aml soch ocher informadon
from rhem as it deems necessary. The list shall comprise of independent Persons of
repute with wubsrantial experience in projects similar to the Project. PKHA shall, within
tourteen (14) Days of receipt of the said list, shordist two (2) firms/ companies/bodies
corporate and communicate the same to the Concessionaire. The Concessionaire shall
within seven (7) Days thereatter (a) select a shordisted cntity 1o he the Tndependent
Engincer, (b) in consulaton with PKHA, finalize the fees and other terms of
appomtment of the Tndependent Tingineer, including the required qualificatons and job
expericnce of 1ts key personnel, and (c) enter into a contact with suter aling the Financiers,
the Indepemdent Engineer and PKHA on the finalized fee and o
appointment (the “IE Contract™).
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The Partes agree to cooperate with each other gencrally in relaton to all maters wirhin
the scope of or in connecton with the Ainctions of the Independent Engincer, All
Instructons and representations issued or made by cither Party to the Independent
Engineer shall be simultaneously copied to the other Party and each Party shall be
entitled to attend all inspections performed by and meetings involving the Independent
Fngineer.

Subject 1o Seeron 24 |Lispaste Resolwizon Procedure], the Parties agree to act 1n accordance
with the adwvice, tecommendatons, opinions, decisions and  determinations af the
Iudependent Engincer, in so far as the same are in accordance wirh the terms of its
appaintment and this Agreement, and any advice, recommendations, and determinatons
of the Independent Engincer shall be conclusive 4s (o the matters ser out therein and be
binding on the Partics.

The appomtment of the Tndependent Engineer shall not in any way absolve the
Concessionaire of its obligations pursuant to the terms of this Agreement,

PROJECT MANAGER

The Concessionaire shall appoint, from dme 10 ume, at its own cost and expense, one or
more established consuliing engineering firms design and supervise the Works. and in
particular to ensure that the Works are in accordance with the prescribed srandards and
specificarions, meluding the Construction Performance Standards. The appointment of
the consulting engineering fiern shall nor in any way absolve the Concessionaire of its

esipn obligations pursuant to the terns of this Agreement. The duties and
responsibilities of the Project Manager shall include:

(2} advising the Concessionaire on all aspects of the Design, including, desigm
entera, the Detailed Design, terms of the EPC Contract or other form of
contract and contract procedures;

(b momtoring the Works o ensure that they conform with the Construction
Pertormance Standards and the Approved Detailed D eslgn; and

€ casunng that the Project is carried out wirhin the relevant cost projections and
otherwise in accordance with the tenns of this Agreement.

O&M MANAGER

The Concessionaire shall appoint or nominate, at its own cost and expense, the O&M
Manager.

The O&M Manager shall desipn a cost effective management procedure o ensure that
the Project is operated and maintained effectively, in accordance with this Agreement
and the Applicable Laws.

The: O8] hManager shall, during the Operations Peniod, manitar the performance of the
Q&M Contractor, il any, and cnsure thar the Q&N Contractor complies wit] =
Contract, :
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The appantnent of the Q&M Manager shall not i any way absolve the Concessionaire
of its obligations with respect to the operation and maintenance of the Projecr in
accordance with this Agreement.

INDEPENDENT Al INITOR

The Concessionaire shall, within seven (7) Days of the Effcctve Daie, provide a list of
five (5) reputable firms of chartered accountants from amongst the panel of auditors
maintained by the State Bank of Pakistan and PRKHA shall have the nghr in respect of
these finms to scek presentations and such other nformaton from them as it deems
neeessary. The list shall comprise of independent professional fisms of repute with
substantial experience in projects similar to the Project. PKILA shall, within fourteen (14)
Days of receipt of the said list, shortlist two (2) of the firms and communicare the same
to the Concessionaire. The Concessiomaire shall within seven (7) Days thercafter (a)
select a shortlisted entity to be the Independent Auditor, (b} 1 consultation with PRHA,
finalize the fees and other terms of appointment of the Independent Audiror, including
the required qualifications and job experience of it key personnel, and {¢) cnter into a
contract weith znfer alios the Financiers, the Independent Auditor and PKHA on the
finalized fee and other werms of appointment (the “IA Contract™,

The Independent Auditor shall have such duties and responsibilities as set out in
SCHEDULL N [TORS OF THE INDEPENDENT . Lorrog].

The remuncration, cost and expensces of the Independent Auditor shall be shared by the
Concessionaire and PKHA equally and shall be praid directly 1o the Independenr Auditor
by the Concessionaire and PKIA, the deiailed process for which shall be set our in the
LA Contract,

Subjecr 1o the mutual consent of the Parties {and upon and after Financial Close 6l the
Financing Termination Darc, the Financiers), the 1A Contract shall be terminated in any
of the following circumstances:

(a) it PKILA or the Concessionaire (or, upon and after Financial Close till the
Fmancing Termination Date, the Financiers) has reason to believe that the
Independent Auditor has not discharged its duties in a fair, appropriate and
diligent manner;

{b) if, In accordance with the terms of irs appointment, the Independenr Auditor
resigns or notifics 1ts intention not to continue as the Independent Auditar;

fc) i, the Concessionaire and PKHA (and, upon and after Financial Cloge il the
Financing Tertminadon Date, the Financiers) mutually agree to terminate the 1A
(:-'.'mlrnr.[; or

(d} any other clrcumstance arses which in the opinion of ather Party {or, upon and

after Financial Close (il the Financing Termination Date, the Financiers)
warrants the tenminagon of the TA Contract.

If the I\ Contract i@ © be terminated pursuant to Section 5.0 upon o after the
Financial Close till the Financing Terminaton Date, the Concessionaire shall, iz
consultanon with the Finunciers, forward to PKILY a list of five (3) reputable
chartered accountants fram amongst the pancl of auditors maintained by
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