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of Paldstan. The list shall comprise of independent professional firms of repute with
substantial experience in projects similas to the Projeet. PKHA shall, within seven (7
Days of receipt of the sald list, shordist rwo (2} firms and communicate the samie to the
Concessionaire within two (2) Days. The Concessionaire shall within seven 7] Days
thereafter (a) select a shorlisted cntty to be the Independent Auditor, ) In consultation
with PRHA and the Financiers, finalize the fees and other terms of appointment of the
Independent Auditor, and [¢] jointy with the Finaneiers, enter into the IA Contract with
ster aiior the Independent Auditar and PKHA on the finalized fec and other enms of
appolniment.

The Finunciers shall remain a Party to the 1A Conteact all the Financing Terminauon
Date. On the Financing Terminatinn Date, the Financiers shall cezse to become a party
to the 1A Contract, and shall undertake all actions angd execute all instruments
whatsoever required by the Parties to ensurce that the Financiers cease to remain a party
to the IA Contract.

The duration of the appointment of the Independent Auditor (or the replaced
Independent Auditor, as the case may be) shall be until the Transfer Date, unless
otherwise agreed in writing by the Partes. The term of the appointment of a chartered
accountancy firm as the Independent Auditor shall be for 1 maximum period ol three (3)
vears and such chartered accommant fiem may serve for a maximum of two (2)
conscCulive terms.

The Parties agree to cooperate with each other generally in relation o all matters wirlin
the scope of or in connection with the functions of the Independent Auditor. All
nstructions and representauons issued or made by cither Parry to the Independent
Audiror shall be simultancously copied 10 the other Party and each Party shall be entitled
to attend all inspections performed by and mcetings involving the Independent Auditor.

Subject to Section 24 [Digpite Resolntion Procediury|, the Parties agree to act in accordance
with 1the advice, recommends uons, opinions, decisions and determinations ol the
Independent Auditor, in so far as the same are in accordance with the rerms of irs
appomntment and this Agreement, any advice, recommendations, and detcrminations of
the Independent Auditor shall be conchisive as o the matters set vut therein and be
binding on the Partics. All mstructions and tepresentations issued ur made by either
Party to the Independent Auditor shull be simultaneously copied to the other Parny and
cach Parte shall be entitled to attend all Inspecticns performed by and meetings involviag
the Independent Auditar.

INDEPENDENT CONSULTANT

The Concessionnire shall, six (6) Months prior to the Expiry Date or within seven (7)
Days of ssuance of the Ternination Notice (to the extent such Termination Notice 1s
served after the Project Completion Date), as the case may be, forward to PEILA. 2 list
of five (5) fms feompanies /bodies covporate who are cligible and willing to acr as the
Independeat Consultant and PKHA  shall have the right i respect of these
}irmsf"cc:mp:inic.»'f'bf;-dics carparate o seek presenmations and such other inlormanan
from them as it decins necessary. The list shall comprise of independent Persons of
repute with substantial experience in projects similar to the Praject. PRIIA shall, within
fouricen (143 Days of receipt of the said list, shortlist two {2 of the firms and
communicate the satne to rhe Concessionaire. The Concessionaiee slall within sewan (7)
Days therealier (a) sclect a shortisted entty to be the Independent Cong
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consultation with PKHA, finalize the fees and other terms of appoumitment of the
Independent Consulrant, mcluding the required qualifications and job experence of its
key personnel, and (c) joindy with the Financiers (if applicable} enter into (he
Independent Consultant contract with futer affar the Tndependent Consultant and PKIHA
on the finalized fee and other terms of appointment,

The Independent Consultant shall have such duties and responsibilities as ser our i
Section 22 [f fandhack).

The remuneration. cost and expenses of the Independent Consultant shall be shared by
the Concessionaire and PKJ. equally and shall be paid direetly to the Independent
Consultant by the Concessionaire and PK] I, the detailed pracess for which shall be <o
out in the Independent Consultunt contract.

The dutaton of the appointinent of the Independent Consuliant shall he untl the
Bssuance of the Handback Certificate,

‘Lhe Parties agree o cooperare with each other generally 16 relation to all margers within
the scope of or in connection with the functions of the Independent Consultant. All
instructions and Tepresentatons issved or made by either Party to the Independent
Consultant shall be stmultaneously copied to the other Party and each Party shall be
entitled to attend all Inspections performed by and meetings involving the Independent
Consultant

Subject to Section 24 [Dispute Resolutinn Procednr], the Parties agree to act in accordance
with the advice, tecommendations, opinions, decisions and  dererminations of the
Illdt‘.]‘)t_‘ud-:‘ul Consultant, in so far as the same are in dccordance with the terms of 1ty
appointment and this Agreement, any adviee, recormmendations, and determinarions of
the Tndependent Consultant shall be conclusive as to the matters set out therein and be
binding on the Parries.

EMPLOYMENT oF TRAINED PERSONNEL
The Concessionaire shall ensure that the persannel engaged by 1t in the performpgy

its obligations under this Agteement are at all dmes pProperly tmined far th
funcrions.
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0. EFFECTIVENLESS OF THIS AGREEMENT, CONDITIONS PRECEDENT AND IDATES AND
Durarion

6.1 EFFECTIVENESS

6.1.1  This Agreement shall come into foree on the Effccuve Date to the extent of the righus
and obligatinns of the Parties which relate 10 the Financial Clase Perind, as expressly
staled in this Apreement; provided, that this Agreement shall come into effect in respeet
of the dghis and obligadons of the Partes in relation ta the period commencing from
the Take-Over Dire to the Expiry Date, on the Take-Over Date.

6.2 CONDITIONS PRECEDENT FOR FINANCIAL CLOSE

6.2.1

The achievement of Financial Close shall be subject o the [ulfilment of the following
Conditions Precedent:

{a) the Concessionaire has:

{1 delivered to PKHA the Financial Close Bond within one (1} Month of
the Effective Dare,

(i) executed the Shareholders” Agreement, if any, within three (3) Months of
the Effectve Date;

(i)  precured all the Consens required to be procured by it for achieving
Financial Close and maintained the same with full effect, within six (6)
Months of the Effective Date;

(1v) procured all the Consents required 1o be procured by it to commence the
Works on the Concession Area for the duration of the Constructon
Pertod and mainteined the same with full effect, within six {6) Months of
the Effective Datey and

() entered into the |E Contract and the LA © Sonttact
il PRHA has:
i1 handed over to the Concessionaire Vacant Possession of the Partial
Concession Area, free of all Encumbrances and together with the
Ancillary Rights, on the Effective Dare for exceution of the Preliminary

Works by the Concessionaire:

{11} funded the Inidal PKHA Fundine Amount in the Class B Equin
i e s Ui
Subscription Account on the I ffeciive Dare:

@y disbursed the Subordinare Financing in the Subordinawe Financing
Account on the Effective 1are;

(1) established and delivered to the Concessionaire the
Funding Amaount Financial Instrument on the Effectv
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(v green the Concessionaire aceess o the Concession Atea, within seven (7
Iave of the [ffective Date, to enable the Concessionaire to, aler alta,
conduct technical and financial stydies and other feasibility studies on the
Projecr, soll investigaton of the Concession Aren and other preliminary
studies in connection therewith as required by the Financiers and/or for
proper implementation of the Project;

(v} enwred into the Provincial Support Agreement, the Direct Agrecment,
the EFU Apreement and the Subordinate Financing Agreement with snger
atto; the  Concessionaire and  satisfied  all Conditions  Precedent
thereunder (if any);

(vity  granted all the Approvals required to be granted by PKHA for achieving
Financial Close, within six (6} Months of the Fifechve Date:

(vin)  granted all the Approvals required to be granted by PKHA to commence
the Works for the duraton of the Construction Period, within six (6)
Menths of the Effective Date:

(i) obrained, free from any Encumbrance, the Concession Area and, if
tequired, the Addidonal Taud, for the commencement af the Works,
within three (3} Monrhs of the FEffeetive Date:

(x) procured that the relevant Public Utilities obstrucung the under aking of
the Works have been or shall be removed, relocated, diverted and
reinstated, in such manner and wirhin such 1ime period as specified in
Sectons 9.2.1 and 9.2.2;

clums, suits, objectons or restraints whatsoever by the public or any
Person, if any, over or in relation ta, the Concession Area, the Additional
Land, if required, or in relation to the mmplementation of the Project by
the Concessionaire to such extent thar the same do nor impinge on the
Concessionaire’s nights and obligatons pursuant to the wrms of this
Agreement, wichin three ¢ 3) Months of the T ffective Date: and

x)  resolved, sertled and satisfactorily concluded all controversics disputes,

(vi)  entered into the TE Contract and the TA Contract,

Each Party shall provide reasonable cooperation as may be required to assist the other
Party to satisfy the Conditions Precedent for which such Party is responsible and shall
promptly inform the other Party in wrting when any Condition Precedent has been
sansfed.

NON-FULFILLMENT OF THE CONDITI ONS PRECEDENT

Each Party shall sadsfy us respective Conditions Precedent within the relevam time
penad specified in Section 6.2.1; provided, that each Party may, upon the written request
ol the other Party, extend the time petied for fulfilment of ane or more unfulfilled
Condidon Precedent [or such further fime pesiod az may be murvally agreed upon hy the
Parnies in writing, Each Party agrees, acknowledges and recognizes that {a) beeause of the
size, scope and long term nature of the Project, it is more likely that the Proie
significantly undermined by events and occurrences outside the control «
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or the Concessionnire, and, therefore, delays i [ulfilment of one or more Condition
Precedent by 2 Party may be attriburable to extraneous evente as opposed ro the default
or negligence of the Parry unable to satisfy the relevant Conditions Precedent within the
stipulated time perod, (b) it is not i the best intorest of aither Party w0 mechanically
Terninate this Agreement without considering the factors causing delay in fulfilment of
the relevant Conditions Precedent by the other Party, and (c) mechanical Termination of
this Agreement and re-tendering of the Project is likely w cause delay in provision of a
viral infrastructure facility 1o the public and unwatranted loss o the public exchequer.
Accordingly, in considering the request of a Party for extension of the tme petiod for
fulfilment of one or more unfulfilled Conditton Precedent pursuant to this Section, the
other Party shall act in good faith, be under a positive oblipation to assess and ke into
account the causes of delav and shall not unreasonably withhold, condition ar delay its
consent Lo extend the time period (or satisfaction of the relevant unfulfilled Conditions
Precedent mther than l'enmninate this A grecment.

Iiach Party may, upon the written request of the other Party, ware one or more
Conditions Precedent required o be fulfilled by the other Party pursuant to Secdon
0.2.1, to the extent permitted by the Applicable Laws; provided., that:

(a) the excreise of the rights and performance of the oblignions  of the
Concessionaire pursuant to the rerme of rhis Agreement is not hindered or
inpeded; and

(b) except as otherwise stated in this Agrecment, no substantial risk pertaining to the

Project is transferred to PICHA, either dircetly or indirectly.

Upon the fulfilment or waiver, or the partial fulfilment and pardal waiver, as the case
tay be, of the Conditions Precedent specified 1n Section 621, the Independent
Engineer and the Independent Auditor shall joindy issue a cerrificate (the “Condidons
Precedent Certificate™) con firming that (a) all of the Conditions Precedent specified in
Section 0.2.1 have bren fulfilled. or (b} if any Conditions Precedent 15/ are waived, the
Conditions Precedent have been na ritally fulfilled and partally waived.

The Parties hereby joindy uadertake to procure that the Independent Engineer and the
Independent Auditor 1ssue the Conditions Precedent Certificate within three (3) Days of
the date on which the Independent Engincer and the Independent Auditor are satisfied,
acting reasonably, that:

(a) each of the Concessionaire’s Conditions Precedent stand satisfied (and/or watved
or deferred by PIKHA); and

(b each of PKHA's Condigons Precedent stand satisfied (andfor waived or deferred
by the Concessionaire).

If all the Conditions Precedent have not been fulfilled of waived, or partally fulfilled and
partially weived, as the case may be, within the relevant time perniod specified in Section
6.2.1, the Partics may {depending on the crcumstances then prevailing) agree on an
extension of such period and any additional condition or amendment w this Agreement
as may be reguired,

Feor the avoidance of doube, waiver by either Party of any Canditon Precedent STRIAL
ta Section 6.3.2 and 1ssuance of the Conditions Precedent Certificate in sug %\chﬁukgﬁg
Fil AP
L)
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by no means be construed as discharging the ather Purty from the obligation of tulfilling
such Condinon Precedent, unless otherwise agreed in writing by the waiving Party (in
consuliation with the Financiers, if necessary, i the event the waiving Parwe iz the
Coneessionaire). The responstbility of a Party 1o fulfill such Condition Precedent shall
subsist but may be deferred by the walving Party to a later date in the circumstances as
the waiving Parey shall deem fir; provided, that such deferment may be granted by the
waving arty subject 1o the fulfilment by the other Party of any addidonal conditions
which the waiving Party may deem fit to impose.

If the Concessionaire fails to fulfll a Condidon Precedent and the time period for
fulflment of such Conditdan Precedent has not been extended Pursuane ta Secton 6.3.1
or that Condition Precedent has not been warved by PIKIA pursuant to Seeuon 6.3.2,
PKHA shall be endted to declare 2 Concessionaire Event of Default. Terminare this
Agreement pursuant to Section 21 | Termrination] and forfeit the Financial Close Bond.,

If PKHA fails to fulfill 2 Condition Precedent and the ame period for fulfilment of such
Condition Precedent has not been extended pursuant to Section 6.3.1 or that Condition
Precedent has not been waived by the Concessionaire pursuant to Secuon 6.3.2, the
Concessionaire shall be entitled to declare an PIIA Event of Default, Terminate rhis
Agreement pursuant to Section 21 [ Temination] and PIKHA shall immediatel v and in any
event by the Termination Dare return the Finaneial Close Bond to the Concessionaire, In
the event that PKHA daes not retum the Financial Close Bond as aberce, the Financial
Close Bond shall be deemed to have been cancelled,

All costs and expenses in connection with any Condition Precedent expressed to be
fultilled and/or complied an part of PKHA or the Concessionaire shall be borne and
paid by the respective Party accordingly and where any Condition Precedent is 16 be
[ultilled jomtly by PKHA and the Concessionaire, each Party shall meet such part of the
costs and expenses which relate to the carrying out of its obligatons under this
Apreement.

DELAY 1IN ACHIEVEMENT OF FINANCIAL, CLOSE AND WORKS COMMENCEMENT
Darte

Subject to the teons of this Agreement, in the event achicvement of Financial Close
and/or conmmencement of the Warks is delayed due to the failure of PKIIA to (ulfil any
of its obligations relating to the Financial Close Perivd, the Construction Period shall
stand extended by the Delav TDuradon and PKELA shall be liable 1o compensate the
Concessionaite for any Incremental and Consequential Costs arising from such failure:
provided. that for the purpose of caleulation. determination and pavment of such
Incremental and Consequental Costs Sections 3.2.9 1o 3.2.7 shall apply mutatis nretdiie,

Subject to the terms of this Agreement, in the cvent achievement of Financiai Close
and/or commeneement of the Works i delayed due to a Concessionaire Evenr of
Default, PKHA shall be entided to declare a Conessionaire Event of Te fault, Terminaw
this Agreement pursuan: to Section 21 [Termination) and forfeit the Financial Close Band.

DATES AND DURATION
This Agreement shall come into force on the Effective Date to the extent of the rights

atd obligations of the Partics which relate to the Financial Close Pedod, as
stated in this Agreement; provided, that this Agreement shall come into of
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6.5.0

6.3.10

of the rights and obligauons of the Parties in relation to the period commencing from
the Take-Over Dare to the Expiry Date, on the Take-Over Late.

The Concession Period shall be the period commencing from the Effecuve Date and
ending on the lxpiry Date (of the Termination Date, 1t eatlier), and shall comprise of (a)
the Financial Close Perdod, (b) the period commencing on the Appointed Date and
concluding on the Works Commencement Date, () the Construction Penod, which shall
commence on the Works Commencement Dare and conclude on the Project Completion
Date, and {d) the Operations Period, which shall commence on the Expressway Section
Service Commencement ate and conclude on the Expiry Date {or the Termination
Date, if cariier).

PICHA shall fupd the Initial PKHA Funding Amount in the Class B Equity Subscription
Account on the Effective Date.

PICELA shall disburse the Subordinate Financing in the Subotrdinate Financing Account
on the Liffecuve Date.

PICHLA shall establish and deliver to the Concessionaire the Balance PRHA Funding
Amount Financial Tostrument on the Lffective Date.

PIKHA shall hand aver to the Concessionaire Vacant Possession of the Partial
Concession Atea, free of all Encumbrances and topether with the Ancillary Rights, on
he Eficctive Date for exceution of the Prelimnary \Works by the Concessionaire.

The Concessionaire shall commence the Preliminary Works at the Partial Concession
Arca on the Preliminary Works Commencernent Date and complete the same by the
Preliminary Works Scheduled Completion Date.

PKHA shall give the Concessionaire access and the necessary nghis 1o the Concession
Area (other than the Panial Concession Area) within seven (7) Days of the Effective
Date, to enable the Concessionaire 1o, wifer afia, conduet technical and financial studics
and other feasibility studies on the Project, soil invesngation of the Concession Area and
other preliminary studies in connection therewlth as required by the Financiers and/or
for proper implementaton of the Projeet. In this regard, PRITA shall coordinate with the
Concessionaire and usc its best endeavours to tacihinte the procurcment of all nceessary
information, data, drawings and revards whatsoever from the Public Sector Entnes
required by the Concessiomaire for the Works on a date no later than the Works
Commencement Date.

PrsHA chall procure, free frum any Encumbrance, the Concessian Avea and, if required,
the Additional Land within three (3) Months of the Iiftecuve Date.

The Concessionaire shall expeditiously eommence the Derailed Design of the Works
upon the exceution of ths Agreement, and submit for the Approval of PKHA (which
Approval shall not be unreasonably withheld, conditioned or delayed), all components of
the Demiled Diesign no later than five (5) Months from the Iiffec tive Date,

PKHA shall remove or procuze to be removed, relocated, diverted or reinstated rhe

s B :
Public Utilitics necessary for the undettaking of the Works within six (6 Dl

E ffccive DD, an rhe manner specilicd in Seotion 921 and B.2.2
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6.5.12

6.5.13

6.5,

A4

6.5.16

06.5.18

%.5.19

6.5.20

6.5.21

The Concessionaire shall achieve Financial Cloze within the Financial Close Period.

The Concessionaire shall wsue the Financial Close Achievement Notice upon achieving
Financial Close.

The Independent Auditor shall issue the Financal Close Achievement Certificare within
three (3) Days of receipt of the Financial Close Achievement Notice.

The Concessiomaire shall, with the facilitadon of PKILY, procure the supply of Public
Urilities and ancillary seevices Lo the Concession Area required by the Concessionaire for
the Waorks by the Works Commencement Date.

PKHA shall hand-over o the Concessionaire the Vacant Possession of the Concession
Area (other than the Pardal Concession Area) and the Addidonal Land, if required.
together with the Ancllary Rights on the Take-Over Date.

PKHA shall fund the Balance PKHA JFunding Amount in the Class B Equity
Subscription Account on the Balance PKILA Funding Amount Funding Dare.

Subject o the teems of this Agreement, the Coneessionaire shall commence the Works
{other than the Preliminary Works) on the Works Commencement Date and shall
complete the same on or betore the Project Completon Daie.

The Concessionaire shall commence Toll collection operations at the relevanr Toll Plazas
in respect of the Expressway Secdon, and any subsequent Section added 1o the
Expressway Secrion, on the basis of the Toll Structure set out in Part T of SCHEDULE B
| TOLL STRUCTURE], from the Expressway Section Service Commencement Date and the
Day immediaely following the Section Completion Darte in respect of cach subsequent
Section, r'(_‘,‘,j)L?C.Ij.\'{’.lj', and continue such collecrions undl the Projecr Complenon Dare {or
the Termination Date, il catlier).

The Concessionaire zhall undertake Toll collecton operatons at the relevant T'all Plazas
in respect of the Expressway, on the basis of the Toll Structure set out in Part 1T of
SCHEDULE B [TOLL STRUCTURE], from the Service Commencemnent Date and continue
such collections until the Expiry Date (or rhe Termination Date, tf carlier).

The Concessiomaire shall commence collecting the Revenues trom the Concessionatre’s
exercise of its Develapment Rights including Revenues trom the Anallary Facilities
and/or other facilites on the date the Ancillary Facilives and/or the other facilities
provided by the Concessionaire as part of the Project, or any of them, become
operational and/or the Commercial Activides Agreements come into force and effect,
and, unless otherwise provided herein, continue such collection unul the Lxpiry Date (or
the Termination Date, if carlier).

Subject to the terms of this Agreement, the Concessionaire shall commence routine and
major maintenance of the Project Ascets, or part thereof, as applicable, on the
E)ii]ri:ssw:l:,' Secton Service Cotmencemenl Date and continue the same unitt rhe
Fxpiry Date (or the Termination Date, 1t eardier) which routine and periodiec maintenance
shall be undertaken at such dmes and in such manner as stipulated in the O&] ayal.
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GRANT OF CONCESSION
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GRANT OF CONCESSION

Pursuant to the enabling provisions of the PPP Acr and the NWEDP Ordinance, PRKHA
hercby grants unto the Concessionaire, subject to the terms and conditions of this
Agreement, & concession in accordance with Section 7.3 [Sawpe of Coniersion] to undertake
the Project (the “Concession”).

CONCESSION PERIOD

PIKHA hereby grants to the Concessionaire the exclusive night, licence and authonty o
enjov the sights, prvileges, concessions and perforn the oblipations set out in this
Agreement for a peried of, unless extended otherwise in accordance with the terms of
this Agreement, twenty five {25) years commen cing from the Effective Date ar il ending
on the Expiry Date {or the ‘Termination Date, if earlier) (the “Concession Period”).

SCOPE QF CONCESSION

Subject to and in accordance with the terms of this Agreement, PKHA hereby grants to
the Concessionaire the Concession set forth herein, including, the exclusive nght, licence
and authority during the subsistence of this Agreement to mplement the Project

Deliverables as stated it Section 2.1, 1 abuve,

ACCEPFTANCE OF THE GRANT OF CONCESSION

Subject to the terms of this Agreement, the Concessionaire hereby accepts the grant of
the Concession.

The Concessionaire shall exercise and enjoy all nphts, powers, benehts, prvileges,
suthosizations and emtitlements under the Concession and perform its obligations,
including undertaking the Works and the Services set forth in this Agreement.

EXCLUSIVITY AND DEVELOPMENT RIGHTS

During  the Concession Period, PKHA undertakes and  guarantees  that  the
Concessionaire shall have the exclusive right to undertke the Project, and that no other
Person shall have the right to enter, block or atherwise mmpede the domain of rhe
Concessionaire inconsisrent with this Agreement.

PKHA hereby confinms that, should PKHA or any Public Sector Entity decide to
establish a Competing Route, the Concessionaire shall be enidded to such reliel as

5pcci§]cd in Hection 15,5

PKHA hereby vonfiems thar during the Coneession Pedod, rhe Concessionaire shall
Jave the exclusive Development Rights for the {oncession Area. The Uoncesstonaice
may undertake the Development Rights on its own or enter into Commercial Activites
Apecinents with third parges lor this purpose; provided, that:

{n) the Concessionaire shall, from time to time, notfy PRITA 1 advan
of the propesed commeraal activities, and seck s Approval for
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Approval shall not be unrcasonably withheld, conditioned or delaved; provided,
that PKHA shall not withhold jes Approval if the proposed commercial activities
do not infringe any Applicable Laws, statare (tncluding, without hmitation, the
NWEP Ordinance), judgment, order, decree, regulion or rule of any Courr or
Public Secror Eniity: provided, further, that no such notification requirement or
approval shall be required in respect of the faalities w be established by the
Cuncessionaire at the bxpressway Service Areas in accordance with the terms of
this Agreement:

(b exercise of the Developmen Rights is in conformity with, and daes not
conttavene, the appropriate highway safery standards approved by PKHA or any
other applicable standards, the Construciion Performance Sundards, Gowd
Industry Practice, the terms of this Agreement and the Applicable Taws of
Pakistan;

(c) the term of any Commercial Activities Agreement in relation to the Development
Rights shall not extend bevond the Expiry Date; provided, that where this
Agreement is Terminated, PRI shall step 1 and succeed to the interests of the
Concessionaire under the Commercial Aetivities Agreements with effect from the
Lermination  Date;  provided, however, that anvy sums claimed by the
Concessionaire as being due and owing under the Commercial Activities
Agreements or accruing om account of ANY act, OMSSIoN, or event prior to the
Termination Date shall alwavs constitute debt between the Concessionare and
the relevant third party and PKIHA shall in no way or manner be entnled 1o such
sums. The Concessionaire shall ensure  that the Commercial  Acuvilies
Agrecments entered into pursuant hereto contain terms necessary to give effect
to the 1erms of this Section 1.5.3{(c);

(d) the Concessionaire shall be entitled to charge vnder the Commercial Activities
Agreement a fee/ taniff as agreed upon by the Concessionaire with the relevant
private sector uiility provider(s), and/or in accordance with Applicable Laws, as
applicable;

(e the Concessionaire shall not exercise its Development Rights on the Concession
Area reserved for provision of Service Road in such manner that impedes future
connectivity of the Service Read in accordance with Section 1213 [nterchanges and
New Tolf Placar aud ¢ -oumecitrity of Service Road) of this Agreetent;

1§ on the Transfer Dage ownership dghts in permanent warks esmblished i relation
to Development Rights shall transfer 1o PKJ]A and all agrecments entered inro
by the Concessionaire with regard to such Development Rights shall be assigned
re PRHA on the Transfer Dare in terms of Section 7.5.3{c) above,

Lxcept as otherwise expressly provided herein, nothing in this Apreement shall be
construed or interpreled as limiling, restricting, diminishing or prejudicing in any way the
rght of the Concessionaire to claim any benefi provided under the Applicable Taws
whether in effect now or in the future.

The Concessionaite may inform PKHA from time to ume of any difficultics encountered
in the activities it 15 to petform under this Apreement. If any such difficulties creue a
significant possibility that the Concessionaire shall be prevented or materially impaired in
meceting its oblipations hereunder, then upon the request of the Concessi
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shall tike or cause to be wken sich actions as are reasonable, appropnare and permissible
under the Applicable Laws to remove of mi tgare such difficultics.

7.6 SOLE PURPOSE OF TIHL CONCESSIONAIRE

16.1  The Concessionaire has heen set up as a special purpose vehicle for the sale purpose of
implementing the Project, and the Concessionaire shall not, except with the prior
Approval of PKHA, be or hecome directly or indirectly engaged, coneerned o iy gresred
I any business other than as envisaged in this Agreeinent. ;
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8. PROJECT IMPLEMENTATION PROGRAMME AND DESIGN

8.1 PROJFCT IMPLEMENTATION PROGRAMME AND KEY TARGET DATES

8.1.1 PROJECT IMPLEMENTATION PROGRAMME

The Concessionuire shall, immediately after the Effectve Date, submit to PKHA und the
Independent Engineer, a programme setting out the timetable in accordance with which
the Concessionaire shall carry out the Works, including, surveys, mvestigadons,
designing, construction, Commissioning, periodic conduct of Tests and catving out of
relared, incidental or ancillary works (the “Project Implementation Programme™).

o
13

KEY TARGET DATES

(a) Subjeet to the terms of this Agreement, while preparing the Project
Implementation Programme, the Concessionaire shall have due regard to the
following key tarpet dates:

(B FINANCIAL CLOSE: The Concessionaire shall achieve Financial Clase
within six (6) Months from the Effective Date. In the oveat Financial
Close cannot be achieved by the Concessionzire within six (6) Months
from the Effective Date, the Parties mav (depending on the
clrcumstances then prevailing) agree on an exiension of such period,
provided such extension shall be no less than theee (3) Months, and any
addidonal conditon or amendment to this Agreement, as mav be

].'L‘LIL]i]I!LiI

(i) DEVELOPMENT AND  DESIGNING: The Concessionaire  shall
expedidously commence the Detailed Design of the Works upon the
cxecution of this Agreement, and submir for the Approval of PKIIA
{which Approval shall not be unreasonably withheld, conditioned or
delayed) all components of the Detailed Desigm no later than five (5)
Months from the Cffective Date;

(i}~ CONSTRUCTION PERIOD: Subject 1o the terms of this Agrcement, the
Concessionaire  shall  commence the Works on  the Works
Commencement Daie and Substandally Complete the same within twenty
four (24) Months; provided, that the Concessionaire shall commence the
Preliminary Works at the Partial Concession Area on the Preliminacy
Works Commencement Date and complete the same by the Preliminaey
Works Scheduled Complution Dare; provided, that the Works in respect
of seventy percent (70%} of the Main Carrdngeway shall be completed by
the Concessionaire by December 31, 2017; provided, further, that the
cntire Main Camtageway shall be completed by the Concessionaire within
eighteen (18) Months from the Works Commencement Date.

(iv} OPERATIONS PERIOD: Subject 1o the terms of this Apreement, the
Operations Period shall commence on the Expressway Sccton Service
Commencement Date and conclude on the Expiry Date (or the
lenminanon Date, if earlier); provided, that the Concessions :
entitled to commence collecting the Tolls (A} In resp
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Ixpressway  Section, and  any subsequent  Secuon  added to  the
Expressway Secdon, at the relevant Toll Plazas from the Expressway
Section Service Commencement Date and the Day immediately following
the Section Compledon Date of each succeeding Section, respectively,
based an the Tall Strucrare set out in Parr | of SCHEDULE I3 [T
STRUCTURE] and continue such collection until Project Completion Dare,
and (B) in respecr of the Expressway at the Toll Plazas on the Service
Comnencement Date based om the Toll Siructure sit out in of Part 11 of
SCHEDULE B [10L1L FTRUCTURI], and continue such collection until the
Expiry Irate {or the Terminadon Date, if earlier);

4] COMMENCEMENT OF ROUTINE AND PERIODIC MAINTENANCGE:
Subject 1o the terms of this Agreement, the Concessionaire shall
comnence routine and periodic maintenance of the Project Assers, ar
part thercof, on the Expressway Section Service Commencement Date
and continue the same until the Fxpiry Darte (or the Terminaron Darte, if
earlier), in accordance with the Q&M hManual,

8.2  DEesigN

821 DRELIMINARY DESIGN APPROVALS

{a) The Concessionaire shall submit for the review of PKHA the Preliminary Desigm
of the Works within two (2) Months of the Effective Dare,

() The Concessionaire shall subimit one (1) copy of the Preliminary Desipn 1o the
[ndependent Fngineer and four (4) copies thereof to PKHA within rwo (2)
Months from the Fffective Dare, The Independent Lingineer shall review the
Preliminary Design and submir detailed comments to PKHA within ane (1)
Week ot receipt of the Preliminary Desigr from the Concessionaire, PIJ LA ey
seek clarification from the Concessionaire on the Preliming ry Design within two
(2) Weeks of receipt of the initial submission by the Concessionuire and the
Concessionaire shall supply those darifications to PICITA within two (2] Weeks
of receipt of the clarification request from PRHA,

8.2.2  DETAILED DESIGN APPROVALS

() The Concessionaire shall expedidously commence the Detailed Design of the
Works upon the execution of this Agreement. The Detailed Design shall be in
accordance with the Construction Performance Standards and  the relevant
Applicable Laws, and shall meet functional adequacy, stuctural integrite and
prescribed safery and security requirements; provided, that subject to the other
requirements of this Section 8.2.2{a), wherever possible, the Detailed Diesign shall
not cause acquisition of any Additional Land w0 be undertaken by PKI1A.

The Concessionaire may submit the Detailed Design for components of the
Waorks in batches in such manner and at such times g provided i1 SCHEDULE
AD [DELAULED DENGN MODULES]: provided, however, that all components of
the Detuled Design are submirted for the Approval of PEIIA, no later than five
(3) Months from the Effective Dare, With each batch of the Detailedeaze
submirted under rthis Section, the Conecessionaire shall  also Ay
requirement of removal, relocation and/or diversion of the Publf
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services ancillary thereto requited for undertaking the Works in accordance with
the partcular batch of the Detailed Design submitted by the Concessionaire.

The Concessionaire shall submit one (1) copy of cach batcl of the Detailed
Design. to the Independent FEngineer and four (4) copies thereof o PRITA as
and when provided in SCHEDULE AD |DETANED DiEsion Mobprres], The
Independent Engineer shall review cach batch of the Detailed Design and submit
its comments to the PKHA within one (1) Week af receipt of the relevint batch
ot the Detaled Design lrom the Conecssionaire, PRILA shall mking inta
aceount, arer afa, the comments of the Independent Engineer, inform the
Concessionaire in writing of its Approval or rejection, paztial Approval o partial
rejecton (along with comments) of cach batch of the Detailed Design within
four (4} Weeks from the dawe of submission. If the Concessionaire has not
recetved the written Approval or written objections from PKHA on cach such
batch of the Detuled Design within four (4) Weeks after the date of submission,
that particular batch of the Detalled Design shall be deemed Approved by
FPRITA.

I PRILY mnforms the Concessionaire in wridng of its objection to or partial
rejection of any batch of the Detailed Desipn within the period provided in
seenon B.2.2(c), the Concessionaire shall, after making any approprate changes
based on the comments of PKHA, re-submit the said batch of the Detailed
Design (or the relevant parts thereof, as the case may be) 1o PKHA for Approval
within two (2} Weeks of receiving sueh objections or partial rejecdon. If the
Concessionaire has not received written Approval or any written objection from
PRILA on the re-submitted batch of the Detailed Design (or the relevant paris
thereof, as the case may be) within two (2) Weeks afier the date of receipt by
PKHA of the said re-submission, the said re-submitted batch of the Detailed
Design shall be deemed Approved by PKILA.

Once all the batches of the Detailed Design have been Approved in terms of this
Section $,2.2, the complete Detailed Design shall be deemed Approved by
PEKHA and no further Approvals shall be required theretor.

Notwithstanding the actual or deemed Approval of the Detailed Desien as
aloresaid, PKHA shall endorse four (4) sets of the Approved Detailed Design,
X

Three (3} sets of such Approved Detailed Desion shall be retained by PKHA and
the other set shall be teturned 1o the Concessionaire.,

By submiing the Detiled Design to PKILA, the Concessionaire shall be
deemed to represent that it has determined and venfied that the design and
engineerng, including, field constuction criteria related thereto, conform ro the
preseribed standards and specificatons, are in accordance with the Construetion
Performunce Standards, and shall meet the funcudonal adequacy, struciural
integrity and safety requrements.

The Coneessionaire shall be solely responsible for the adequacy of the Derailed
Design, and shall not be relieved or absalved in any manner whatsoever from any
of its obligadons hercunder notwithstanding any review, comment or abservation
made by PKHA or the absence of the same from PEKHA in APProvis
Detailed Design. Approval of the Demiled Desipn shall not be coly
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warranty by PKHA of the satery, durability, reliability or wiability of the
Approved Detailed Design.

(i) The Concessionaire shall be tesponsible for delays in submitting the Detmiled
Design and/or caused by the nadequacy thereof, and shall not be entitled 10 seek
ny relief in that repard from PKHA.

) Subject to the terms of this A greement, in the event acquisition of any Additiana)
Land is tiecessary for the implementation of the Approved Detailed Dige; r,
PKHA shall make available such Additional Tand as 8000 a5 reasonably
practicable (hut in MY event prior to the date on which the relevane section of
the Works arg required to be undertaken on such Additional Land), ar s own
cfforts and at no cosr Or cxpense 1o the Concessionuire, free from any
Encumbrance, For the avoldance of douly, any Addidonal Tand 1nade available
by PKHA under this Section 8 {[Pryjes Lmplementation Progeampe and Design] shall
form part of the Concession Arcg,

8.2.3 VARIAT_Jm«Js 10 THE APPROVED DETANLED DESIGN BY T11E CDNCESS]ONMI_IL—;

(a) The Concessionaire shall not make any Vamations to e Approved Detailed
Design withour the prioe Approwval of PKHA,

(b The Coucessionaire may propose Variations 1o the Approved Detailed Design 10
improve the desipn or to reduce the costs of the consIucton or to make the
constructon of a particular aspect of the Works more practical or to improve the
saferr and security of the Works or for such other Purpose as s deemed
appropriate by the Concessionaire {subject 10 the Applicable Laws), Any
proposed Varmation o the Approved Detailed Design shall be in 2 ccordunce with
the terms and conditions of this Agreement and shall not result in the reduetion
in the capacity, quality or safety of the Projeet,

{c) Should PKHA inform the Concessionaire in writhg of its refection or Dariul
rejecuon of any deviation proposed by the Concessionaire from the Approved
Detailed Design, the Concessjonaire thay proceed with the Approved Detailed
Design; provided, however, that the Coneessionaire shall not be responsible for
0y adverse consequences which may arise from the inherent defeers of the
Approved Detailed Design which were sought 10 be rectified by the Variation
proposed by the Concessionaire which has been wholly or partially refected by
PKHA.

(d The Concessionaire shall bear the cost of preparagon of derailed technicy
drawings pursuanc 1o any Variatdon to the Approved Derailed Desipn or for any
addirional construction cost which may result from such amendmen: proposed
by the Concessionaire.

(e) The Varation o the Approved Detailed Design by the Concessionaize shall,
wherever possible, nar canse aequisition of any Addifional Land to be underaken
by PKHA. In the event acquisition of any Additional Land is neeessary for the
implementation of any Varfation 1o the Approved Detailed Design praposed by
the  Concessionaire, PICHA shall armange 1o acquire and  deliver 1 ke
Coneessiomaire such Addinonal Land and femove or cause w0 be remom
Focumbranee therefrom, ar the cost or expense of the Concessionai
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that wherce such Vanation proposed by the Concessionaire is NECessary (o meet
the prescribed safety and SCCUty requirements of the Lxpressway, PKIHA shall
bear all the cost of EXpenses associated with (he acquisition of such Addijoral
Land. The Coy 1cessionaire shall pot be obliged o undertake those portions of the
Works affected by the Approved Vatiation to the Approved Detailed Design
untll such time that the Vacant Possession of the Additional Iand has heen
handed over free of any Encumbrance to the Concessionaire,

3.2.4 YA_E?,_L@Q_M_REQUHSTS BY PKHA

(a) PKHA May request 2 Vartation to the Approved Detailed Dresign, by isﬂuil‘zg 2
Variation Notice 1o the Loncessionaire throy oh the Independent Engineer,
SeHang out in detail the changes required (o the Approved Detailed Design,

(b) The Concessionaire shall within four (4 Weeks of recept of the Varauon
Notice, provide to the Independent Engineer such Information as is necessary
and reasonahle together wicly preliminary documentaton and detul mcluding
where necessary, in support of the fol]uwing:

(0 the impace (if any) which the Vasiation proposed in the Variation Natice
to the Approved Detailed Desipn is likely 10 have on the Works or the
consiruction requireinents for the Works:

(it} the options for implementing the broposed Variation and the eltecr, if
aay, each such option would have on the costs and time thereof:

(i) the cstmure of (he Incremental ang Consequential Costs, inc]uc.iing

Incremental and Consequenual Costs for the additional Works, which
would be incurred For [mplcmunu’ng the proposed Vanation,

(1w} the assessment of the time (in number of Days) which is required o
make the proposed Vadation, and the gme Implication on the schedule
for completion of the Works; and

v the revised dugarion of the Counstruction Period and the extension of the
Concession Period, if required by the ( ‘oncessionaire,

(c) The Independent Engineer shall reviey the aforesnid information an docinente
submitied by the Cnm:e::simmim, and consult with rthe Concessionajre and
PKHA, and based on the preterred option:

) scttle the rareg, pprove the quantites and certfy the Increment and
Consequendal  Cogrs which  shall be pavabie by PKIIA | the
CD]JC(‘SSf()JIHiL’U‘,

(1) if the Works are delaved as o consequence of the Variation o (he
Approved  Detailed Desion, certify the revised duration ol (he
Construction Period and the extension of the Concession Period and the
further Tneremental ang Consequential Cosrs which shall be pavable by
PKHA to the Coneessionaire to compensate the Concessioniiiefma:
csrhmated loss, cost or expense incurred as g Canscguence o

55,
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(i} forward o PKHA for irs consideradon a statement mcorporating the
certificd Incremental and Conscquential Costs, and the time within which
the Variation to the Approved Detailed Destgn shall be carried our by the
Concessionaire; and

™

(1w forward to the Concessionaire 4 copy ol the smaremenr for the

Concessiomaire’s records

PEHA mav, within o petiod of thirty (30 Da v from the date of such starement,
ESUC 1 wrtten confirmation that the Variation proposed by the relevant Variaton
Notice to the Approved Detsiled Design 15 10 be carried our br the
Concessionaire, whereupon  the  Concessionaire shall proceed with the
implementation of such changes o the Approved Demiled Design, and PKITA
shall make payment of the cenified Incremenral and Consequential Coste in
accordance with the pre-agreed schedule of progress billings, and in any event
within seven (7) Days of the relevant invoice from the Concessionaire.

Subject 1o the terms of this Agreement, where any Additional Tand IS necessary
for purposes of mplementing the Varation requested by PKHA to the
Approved Detailed Desipn, PKIHA shall make available such Addidonal Land as
s00n as reasonably practicable (but in auy event ptior to the date on which the
televant section of the Works ape required to be undertaken on such Additonal
Land), at its own efforts and at o cost or expense to the Concessionaire, free
frotn any Encumbrance, For the avoidance of doubt, any Additional Land made
avallable by PKHA under this Section 4 [Propect Lomplementation Progrimese and
Pergi] shall form part of the Concession A rea,

If the Concessionaire does not tecerve the wiitten confirmation of PRITA within
a period of thirty (30) Days from the Independent Enginecr’s statemient, the
Variazon Nortice issued by PKHA under Section 8.2.4(a) shall be deemed ro be
void, and PKHA shall reimburse the Concessionaire, within seven (7) Days of
the relevant invoice from the Concessionaire, the costs and expenses cernfied by
the Independent Engincer as having been incurred by the Concessionaire in
preparing  and submitting  the drawings, documents, ;
Information in compliance with the Vataton Notice,
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2.2 REntovar, RELOCATION AND DIVERSION OF Puntiic UTILITIES

2 PEILA shall ap v ol el T, conl and “ajrnse, procure the revoal velocaiion o
diversin of the Public Udlities and  semeie :hw:ﬂ*.u.} ey, Iseated wilin the
Cunession Apea, necessary for un dertaking the Works televant to a partiegly batch of
the Dietasled Deesigiy as submirrey by the Coticessionaire pursuant to Section 8.2.2(b), to
such locadons as required by the Concessionaire ax spectfied in the relevant barch of the
Detailed Design. Such removal, relocation or diversion shall be undertaken by PKHA no
later than threc (3) Months of submission of the relevant batch of the Detailed Design 1o
PKIIA in accordance with Section 8.2.2(b); provided. thar PIKHA shall remove or
procure 10 be removed, relocared, diverted op reinstated the Public Uglites identified by
the Concessionaire in the final barch of the Detailed Design no later than s1x {6} Months
of the Effective Dare.

922 PKHA shall also at it awn effort, cost and “Xpense procure the removal, relocation or
diversion of any Public Utilines and services ancillary thereto whicl are not apparent
either from the records ot the relevant Public Secror Entities or a Physical mspection of
the Concession Area, and therefore not tlentified by (he Concessionaire in the r eVt

batches of the Demiled Design but the temoval of whick Public Utilities js necessitated

during the undertaking of Warks by the Concessionsire.

3, The Concessivnaire shall use its best endeavours (hut shail nor be under an obligarion) to
assist PRIHA in Arranging and uchir:'r‘iug the timely cempletion of ANY necessary removal,
relocation or diversion of the Public Uilities angd SCrvices ancillary thereto necessary for
undertaking the Works, A Ny Costs and expenses associated with such assistnce shal] be
fully reimbursed at actual by PKHA (o the Concessionaire tl:-rth-.vith, and 1n Any event,
within seven (7) Days of 2 written request by the Concessionaire,

924 The Concessionaire shall use it best endeavours to undertake the Demiled Design in 4
manner that any further removal, relocation or diversion of the Public Ukilines and
services ancillary thereto, apact from thar undertakes by PKHA in rerms of Seetion 9.2.1,
18 not required for the undertaking the Works. provided, that PKHA shall eI
respanstble for the temoval, relocation op diversion of Pyllic U ulities in termy of Section
922

925 The Coneessionaire shai] at 1ty oo effort, cost and oxpense, procure the further
removal, relocarion o diversion of any Public Uliges already removed. relocated or
diverted by PIKHA in terns of Section 9.2, 1 ,1f required,

9.3 DELAYED COMPLETION

231 Ifas a result of any delay i cartying out the works relating (o the removal, relocadon,
diversion or reinstatement of the affected Public Utilines, such delay being attriburahble 1o,
the acts and/or Ohussions of PKHA, inchuding delay, negligence or fajlure on the part of
PKIHA 1 CAITVINngG out jts obligations under this Section 9 [Pubjic Uttlitres] and mare
generally in CArTVHIE out 15 obligations under the terms of this Agreement, the Wy '
impeded or the final compleuon of the Works i otherwise delaved, the Conels
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shall be entided to claim compensaton in accordance with Section 9.4 in addidon o an
extension of mme for the Delay Duraton.

9.4 INCREMENTAL _AND CONSEQUENTIAL.  COSTS FOR DELAYED COMPLETION

BriarmicTo RELOCATION ETC, OF PUBLIC UTILITIES

41 If the delay, in rerms of Section 9 A, 1n earrying ol the removal, relocanon, diversion op
reingtntermncnt ul Public Utlities Hescribed 18 Sechon 921 and x2.3 Empcdt‘..ﬁ the ¥4uiks
or delays the final completion of the Works, PRI slall compensate the Concessionaire
i accordance wath this Section 9.4,

94.2  The Concessionaire shall duly notfy PKIA the financial impact of any delayed
completon of the works in relation to the Public Utilines described in Section 9.2.1 and
9.2.2, and the Incremental and Consequennial Costs payable by PRKHA as a result

943 The lncremental and Consequential Costs shall be ealeulated for the Delay Duration, to
pravide full recovery ol iwter iz, one or more of the following and without du phication:

fit) any increase in the projected Estimared Project Cosg
(L) all costs of mohikzatdon/demobilization, imsurance premium (pro-rated for the
Delay Duraton), loss/ deterioration of materials, wiges,

administratve/ management expenses for the Delay Duraton, al
foregoing on actual basis:

aof the

(c) cost of constructon financing (including any increase thereof), computed based
en the Financing fin ancing atnount already drawn, a1 8 rare per annum pavable by
the Concessianaire to the Financiers pursuant to the Fancing Agreements for
the Delay Duration;

() penalty charges;

e mark. up;

(f) any adduienal capital expenditure and/or the additional operating cost and for
additional taxes and/or any or all of the above, as the case may he; and/or

(o) lost Revenues.

744 The Concessionaire shall, upon making rthe notification referred to in Section 9.4.2,
provide to the Independent Engineer (with a copy to PKHA) particulars of the
components of the Incremental and Consequeniial Costs to enable the Independent
Engineer to review and verity the same, and issue a certificate in this respect w the
Coneessionaire and PKHA within fifieen (15} Days of the notification by the
Concessionaire.

945  The certificate under Section 4.4 shall also provide an estimate of the duration by
which the Concession Periad may be extended to compensate the Concessionaiget

cernfied Increinental and Consecuen tal Costs,
9
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2.6

9.0.1

9.6.2

The Concessionaire shall request PRKHA within 2 reasonable petiod of ame of 3
certificate given under Scction 944 to make payment of the Ineremental and
Consequential Costs as cordfied by the Tndependent Engineer pursuant o Section 9.4.4
within fourteen (14) Days of the certificare given under that Sectinn.

In the event PKHA fails, or is otherwise unable, o pay the Ineremental and
Consequental Costs, then the Concessionaire shall be entided to recover compensation
i accordance with Sections 29,20 and/or 29.21,

In the event PRHA fails, or s atherwise unable, to pay the Incremental and
Consequential Costs, and the Concessionaire does not clect to exercise the rights
supulated in Secuon 947 or despite exercise of such rights, the Concessionaire is not
adequatcly compensated, then, st any rime thereafter, at the Concessionzire’s opton {a)
the Parties shall negotiate in good faith with a view o agreeing upon an extension o the
Concession Perlod or such other madification of this Agreement as shall adequately
compensate the Concessionaite, or (b) if the Concessionaire deems that a Materal
Adverse Effecr has occurred, the Concessionaire shall be entitled to declare an PRIIA
Event of Default in accordance with Section 21.1 whercupon the applicable sub-Sections
of Section 21 [Temunation] shall apply.

Punric Uriaties REQUIRED FOR THE WORKS

The Concessionaire shall procure the supply of the Public Utilites and ancillary services
to the Concession Area as required for the Waorks and other purposes under this
Agrecment and PKHA shall. to the fullest extent, facilitate the Cancessionaire to procure
the said supplyv. All costs and expenses incurred in respect thereof shall be harme and
paid by the Concessionaire. The Concessionaire, if required, shall expeditiously enmply
with all legal requirements necessary tor such applications to the concemned Public
Cuhnes service providers.

WORKS UNDERTAKEN By PUBLIC UTiLrTiEs

To the extent that a Public Utilities service provider must seck approval from PKHA o
carry out works at or in the Concession A rea, PRKHA shall not grane any such approval,
whether conditional or otherwise, undl it has obtained (he prior written consent of the
Concessionatee subject o the Concessionaire’s reasonable requitcments as to any
restrictions or conditons: 1o he imposed on the timings and exceution of the works by
the Public Utilities service provider. PKHA shall take such reasonable requiretnents into
consideration, mcluding, where applicable, the imposition of restdctions or conditdons
when granung any approval ta the Puble Utilities service provider.,

Subjeet to Section 9.6.1, and all such reasonable condiions Or requirements (including
any condigons as (o indemniiy agamnst loss, damage, costs or expenses suffered or
incurred by the Concessionaire as & result of granting access), the Concessionaire shall at
all times during the Construction Petiod permir the aurhorized personnel of all Public
Unilities service pravider to have access to the Concession Area for the purpose of;

{a) toutine maintenance of any Public Utlides already located within the Concession
Area;

) strengthening, replicing or upgrading of any Public Utilitics ajetfn
within the Concession Area-
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(c) reinstating any foundatons, structures, bullding, pavements, cabling and the like
which may be disturbed or affected by reason of such works undertaken by a
Public Utlities service provider; or

(d) any other work, including, the mztallation of any new addinonal scrvices of 2
Public Uhilites serace provider within the Concession Area:

Provided, however, that such works do not hamper or delay the execution of the Works
ur the provision of the Services by the Concessionaire, save and except for enereencies
vn account of major distuption to any Public Utilities.
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iU, FINANCES FOR THE PROJECT
10.1  CONCESSTONAIRE TO { IBTATN FINANCES FOR THE PROJE
1ih1.1 GENERAL
Save for PKHA's oblipation to {a) fund (1) the Initial PISIIA Funding Amount, i) the
Balance PKHA Funding Amount, and (1) the Subordinate Financing, and (b} provide
the Concessionaire the Balance PRKHA Funding Amount Financial | nstrument, in each
case, in accordance with the terms of this Agreement, the Concessionaire shall be solelv
respousible for obtaining the Financing, the Sponsar I"unding Amount and/or any other
funding component of the Total Project Cost, necessa ry to undertake the Project in
accordance with the werms of this Agreement, IF urther, the Sponsor shall fund the FEeyuiry
for Class A Shares in tespect of the Project in accordance with the terms of the EFL
.'kl\l-')rrCC]TII’f'\T.
1.2 FUNDING OF EQUITy
(a} PKHA hereby undertakes to fund from tme to time PKHA Funding Amount in
accordance with the 1erms of the EFU Agreement.
(b} The Convessionaire hereby undertakes to procure funding by the Spousor from
time to time of the Sponsor Funding Amount through subscription in cash i Pak
Rupees for Class A Shares by the Sponsor in accordance with the EFU
Apreement.
() All Base Fuading Amounts shall be funded and utilized from time to bme in
accordance with the EFU Agreement.
1013 Class A SHARES & Crass B SHARES

(a) Lpon tunding of the PKILA Pundimg Amount (or any part thereof) by PKITA
from tme 1o time 1n aceordance with the 121 Agreement Gf applicable), PRKIA
shall be issued Class B Shares by the Concessionaire in accordance with the
Applicable Laws in the name of “PAKIFUNKI WA FDGIAYS AUTHoRmy™,

(1) lerespeetive of the mode of funding by PIILA pursuant (o the LU Agreeinent,
PRHA shall have the right (to be exercised in its sole discretion) to nominate one
(1) non-voting director on the hoard of directors of the ¢ ‘oncessionalre ar s
discretion.

(c) Upon funding of the Sponsor Punding Amount (or any part thercol) by the
Sponsor from ume to time in accordance with the EFU Agreement, the Sponsor
shall be issued Class A Shares by the Concessionaize in accordance with the
Applicable Laws, The obligation 10 fund the Sponsor Funding Amount shall be
independent of the sharcholding of the Sponsor in the Concessionaire,
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d) PKTIA shall not be entided to any dividends in respect ot Class I3 Shares,

(e} The Concessionaire shall not offer for subscription the Clags B shares to any
Person other than PKHA 1o the extent required by the EFU Agrecment.

10.2  FINANCIAL CLOSE BoND

1021 Within oune (1) Month of the Fffectve Lyate, the Concessjonaire z2iall submit the
Fivanaial Clase Bond w FEILA with & face aliwoant vepnal 10 the face amount of the Bid
Secuniey. The Concessionaire shall keep the Financial Close Bond valid il such time that

it is replaced by the Construction Performance Bond.

1022 The Fnaacial Close Bond shall secure the Concessionare’s obl igation 1o achieve
Financial Close 1n accordance with the terms of this Agreement. I{ the Concessionaire
fails to achieve Financial Close in accordance with the terms of this Agreement, PR
shall be endded ro declare 4 Concessionaire Event of Default, Terminate this Agreemem
and forfeit the Financial Close Bond. If, however, the Concessionaire is unable to
achieve Financial Close due 1o PKHA’s failure 1o fulfill 2 Conditinn Precedent within the
preseribed time period, the Concessionaire shall be entitled to declare an PEIIA Fvent
of Default, Terminate this Agreement and PKHA shall immediately and in any cven
within seven (7} Days of the date of the Termination Notice return the Financial Close
Bond to the Coneessionaire. In the event that PKI [A does not return the Financial Close
Bond as above, the Financial Close Bond shall be deemed 10 have been cancelled.

10.2.3 The Financial Close Bond may be in the form of (a) cash, (b} a bank draft confirmed by a
scheduled commercial bank, or {c) an uncondinonal, irrevoeable and withous recourse
fetter of credit from 2 scheduled eommercial bank.

10.2.4 The Concessionaire shall be entided to assign all 1ts rights, ritle and interests onder the
I'hancial Close Bond 1o the Financiers as security for the Financing raised putsuant ro

the Financing Agreements.

10.3  FINANCIAL MODEL AND FINANCING TERM SHEEY

10.3.1 Prior to Financial Close, the Concessionaire shall deliver to PKHA for information and
record a schedule or a copy of the term sheet reflecting the proposed material terms of
the Financing Agreements. The Concessionaire shall execure the Financing Agreemenis
consistent with the aforesaid term sheer.

10.4  PERIOD TO ACHIEVE FI NANCIAL CLOSE

10.4.1 Subject to the wrms of rhis Agreement, the Concessionaire shall achisve Frmancial Closc
withun six (6) Monthg from the FEffective Date (the “Financial Close Period”).

10.4.2 TF despite the procurement of the requisite Approvals and Consents and the ful fbment of
the other Condinons Preceden L, the Concessionaire is unable 1o achieve Fiancial Close
within the time period prescribed in Section 1041 above, the period may be further
extended for three (3) Months or such ather period as may be mutually apreed upon by
the Pacties.
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Subject to the terms of this Apreement, if despite procurement of the requisite Approvals
and Consents and the fulfilment of the other Conditions Precedent, the Concessionaire is
unable to achieve Finaneial Close within the time penod preseribed and anv estension
thercof pursuant to Section 10.4.2 or the other spphicable terms of this Agrecinent,
PKHA shall be entitled ro declare 3 Concessionaire Event of Default pursuant to' Section
21.2, whereupon Secoon 10.2.2 and e applicable  sub-Sections of Secrion 21
[ Perveisreatran) shall apply.

FINANCING AGREEMENTS

The Conecessionaire shall provide a copy of the executed Financing Apreements Lo
PKIHA before Financial Close and upon receipt of the satme from the Financiers. Subject
1o the terms of this Agreement, the service of the Iinancing Agreements upon PKH.\
shall constitute express notice 10 PKHA of the nights, interest, title, recourse and
remacdics of the Finanders, including, such secunty interests of the linanciers as are
specified m the Financing Agreements and the step-in rights of the Financicrs upon the
occurrence of an cvent of defaull under the Financing Agreements. T'o this end, PRILA
hereby undertakes o sign and/or endorse the Direct Agreement as required by the
Concessionaire and/ar the Financiers; jprovided, that PIKHA shall nor be subjected o
any fnancial repercussions in relation o the Direct Agreement or the Finuncing
Agreements, save as otherwise expressly stated in this Agreement and/or the PKHA
Agreements. A certificate to this effect shall be included
Finaneial Close Achievement Norice,

by the Concessionaire in the

Norwithstanding anything w the contrary contained herein, the Concessionaire shall not
make any addition, replacement or amendiments ta any of the Financing Apreements
without the prior written consent of PKIILA 1f such addition, replacement or amendment
has, or inay have, the effeet of Imposing or increasing any financial Bability or oblization

[t PH.”;'\.

FINANCIAL CLOSE ACHIEVEMENT NOTICE AND FINANCIAL CLOSE ACHIEVEMENT

Upon the achievement of Financial Close, the Concessionaire shall issue g fina ncial cdose
achicvement notice {the “Financial Close Achievement Notice”) confirming that
Finaucial Close has been achieved and this Financial Close Achicvement Notee shall
include a notice from the Financiers confirming the same.

1.6.2 Within three (3} days of receipt of the Financial Close Achievement Notce, the

Independent Auditor shall certify (a) achievement of Financial Close, and (b} the date of
jevement of Financial Close (the “Financial Close Achievement Certificaigiie
TESS
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TOLLING DURING CONSTRUCTION

11.1

1115

i

1.

3
Eui

I

i
t

11.

b
L]

11.3

11.3.1

11.4

11.4.1

TOLL COLLECTION QPERATIONS AT TIIL LAZAS

Dunng the Consttuction Perind, the Concessionaire shall be authovized 1o collect,
demand. levy and ('}'I'."I."_qf‘ the Talle at the relovant Tall T™Maras wweidds et from e
Expressway Sevrion Service Commencement Daie, n aceordance with BenebuLk B
[TOLL STROCTURE] and shall continue euch colleetions il the Prijeer Completion
Dai,

For smooth implementation of the Toll Structure pursuant fo Section 11.1.1, PKILA
shall, upon bemng notified, at least one (1) Month in advance, by the Concessionaire of
the scheduled dates of umposition of such Toll Structure, 1ot later than two (2) weeks
prior to such dates, issue the Toll Notification.

PKHA shall provide all the Approvals and facilicace the procurement of all the Consents
whatsoever conferring on the Concessionaire the full authority o eollect the Tolls based
on the Toll Structure pursuant to Section 11.1.1.

CONTRACTORS

Lhe Concessionaire may undertake the Tolling operation Ly iself or through a toll
operator, which Person shall be the Sponsor, an Affiliate or, if otherwise. an prtoved
Contraclor,

‘The Concessionaire shail conduct at-site wamning for its employees who shall be
undertaking the Toll collecdon operations at the Toll Plazas, The Concessionaire shall
complete all such at-site training by the Expressway Section Service Commencement
Date.

Netwithsranding the appomtment of any Person as the toll operator pursuant to Section
11.2.1, the Concessicnaire shall continue to account to PKHA for the obligations ta be
complered under this Section 11 [Todling During Construction).

BrREACIE
The Concessionatre shall not be considered in breach of its obligatons under this Scction
W [Canstrmction Toliing] if the Concessionaire fails (o fulfil any obhgation hereunder on

account of a Permirted Fvent,

UTILIZATION OF THE ToLL REVENUE DURING THE CONSTRUCTION PiRIOD

Save and except as otherwise specified in this Agreement, the Concessionaire shall utilize
the Toll proceeds collected from the Toll Plazas from the Expressway Section Service
Commencement Date unti} the Project Completion Date exclusively for undertakigg the

Project. oAt s
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CoNSTRUCTION PERIOD
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COMMENCEMENT OF THE WORKS

Subject w  the Conditons  Precedent,  the Coneesstonaire shall, hefore  the
commencement of the Warks on the Works Commencement Date.

{a} provide its plan for safery and accidens prevennon:

i) procuse that the appoinied Independent Engineer 1s responsible for all HCCEESALY
exchange of information required pursuant 1o this Agreement;

(c} provide and maintain a reasonably furnished site office for the Independent
Ergineer at the Concession Area;

(d) provide to the Independent Engincer, the Concessionaire’s projosed
constructon programme and completion schedule, which shall farm the hasis tor
monitoring the progress of the Works, as well as the schedule for opening of a
Section, the Expressway Section or the Expressway to taffic, as the case may bey
ancl

{c) turnish to PIILA the Construction Derformance Bond, in the form and concent
as provided in SCHEDULE G [FORM OF CONSTRUCTION PERFORMLANCE honn).

Lpon achieving Financial Close, the Concessionaire shall nonty PRILA and the
Independent Logineer of the Works Comimencement Dare, which date shall be no later

than thirwy (30) Days {ram the Appointed Date.

Subjert to the tenns of this Agreement, the Concessionaire shall anly be required
commence the Works after satisfaction and/or waiver of the Conditons Precedent.

CONSTRUCTION PERFORMANCL BoNnD

The Concessionaire shall provide to PKHA, on or hefore the Works Commencement
Dare, the Construction Performance Bond with a face value cquivalent to five percent
(3%3) of the Construction Costs as projected in the Financial Model, which shali answer
for and guamniee the completion of the Works during the Construction Period. The
Constructnon Performance Bond shall be in the form and content set torth in
SCHEDULE G [FORM OF CONSIRUCTION PERFORALANG 12 Bonn). The Financial Close
Bond shall be returned to the Concessionaire simultancously with the provision of the
Lonstrucuon Performance Bond. In the evenr that PIKHA refuses to so return the
Financlal Close Bond, the Concessionaire shall aot be obliped ta submit the
Construeton Performance Bond and, in domg so, shall not be considered to be in
breach of this Agreement,

The Constructon Performance Bond may be i the form of (1) cash, (b) a bank draft
contirmed by a scheduled commercial bank, (¢) an unconditional, irrevocsble and
withous recourse letter of credit from a scheduled commercial baok, or (d) an insurance
bend issued by a reputed insurance company with at least a double A (AA) raring
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123 YALIDITY OF CONSTRUCTION PERFORMANCE BOND

12.3.1 The Construction Performance Bond shall remain valid for the whole duration of the
Construction Pernod.

12.3.2 PKILA shall, upon completon of each twenty five percent (25%) of the value of the
Works, as certified by the Independent Engineer, release the Comstruction Performance
Bond o the extent of twenty five percent (25%).

1253 The Concessiopaire shall be entided to assipn all irs rights, otle and mterests under the
Consrrietion Performance Bond or the construction bond(s) issued by its Construction
Conrractoris), as the case may be, to the Financiers as seeurity tor the Financing under
the Financing Apreements.

123.4 In case of Termination of this Agreement during the Constuuction Penod duce to a
Concessionaire Event of Default and provided thal the Concessionaire Tvent of Defaule
was not mggered due to Torce Majenre Event or due to causes attnburable 1o PKHA or
a Public Sector Lndty, PRILA shall be entitled 1o encash the Construction Performance
Bond,

12.3.5 PKHA herchy agrees to return the Construction Perlormance Bond for canceflanon
within seven (7} Days of (2] its receipt of the Commissioning Notice in respeet of the
Fxpressway, or (b) the occurrence of 2 Termination not occasioned by a Cancessionaire
Event of Defall In the event that PKHA does not return the Construction
Performance Bond as above, the Construction Performance Bond shall be decined ta
have been cancelled, PKHA agrees to reimburse the Concessionaire for all costs and
expenses at actual that the Concessionaire incurs on account of 40y non-return or
delayed reeurn for cancellation of the Construction Performance Bond, in accordance
with the: terms of this Agreement.

12.4  PRINCIPLES GOVERNING THE CONS TRUCTION PERIOD
12.4.1 The Concessionaire shall perform and complere the Works in accordance with:

(a) SCHEDULE P [DESCRIPTION OF THE PROJFCT AND SCOPE OF WORK];

(b the Constructon Performance Standards and Good Industry Practice;
(¢} unless otherwise stated in this Agrecment, the Proposal;

(d) the scope of this A greement;

{e) the Approved Deailed Design;

(f) the Praject Implementation Programme;

() the Project Completion Schedule; and

the terms and conditions of this Agrecinent,

Page 91 of 300




1242

LY
[ %]
l.',.n
=

o CONCESSION AGRLEEMENT OF SWAT EXPRERSWAY

Without prepadice 1o Section 17 4 1, i€ at any tine durisg the Conecasion Period, any uf
the Waorks ot any pait Unereof carried our by or on bebolf’ of Congasstonaire docs not
fully sausfy the Construction Performance Standards andfor any ather term or condition
of this Agreemeny, the Concessionaire shall, at its own cost and expense, recnty the
Works ar the part(s) thercof so that:

{a) the Works or the part(s) in guestion thereof shall comply with and sansfy in full
the Construction Performance Standards and /ot the other terms and conditions
of this Agreement; and

() the Works the part(s) in question thercof shall be able o meet the strucrural,
mechanical, electrical and other performance standards set out in  the

Constructon Perfornance Stndards

GENERAL CONSTRUCTION OBLIGATIONS

‘The Concessionaire is responsible for all construction means, methods and techniques
used to undertake the Works and must provide cverything (including Iabour, plant,
equipment  and - materials)  necessary  for implementing  the  construction  and
commisstonung of the Project Assets pursuant to the terms of this Agreement,

The Concessionaire shall, in a timely and professional manner and in accordance wirh the
terms of this Apreement:

{a) design, develop and construct the Works diligently, expeditiously and in
thorough and workmanlike manner in accordance with Good Industry Pracuce;

() save as otherwise expressly stared in this Agreement, ensure that no works other
than the Works under this Agreement are construcred on the Concession Arca by
the Conecssionaire or by any Person for whom the Concessionaire is responsible

at law;
{c) protect the Works;
(el in respect of plant, equipment and materials incorporated in the Works, use plant,

equipment and materials (hat

) are of a kind that are cousistent with the Construction  Porformance
Standards; and

(1) are new, or otherwise in good workimg condition, of good qguality and
appropriate quantity in accordance with the Applicable Taws Goaod
Indusiry Practice.

Lo the extent required by the Concessionzire and intimated to PKHA, PKHA shall
facilirate the Concessionaire in obmining assistance from law enforcement personnel for
provision of security at the Concession Area and for purposes of scounng the
Cencession Area to prevent access onto the Concession Area of any Persons not entitled
to be at the Concession Area in the opinion of the Cancessionaire, acting reasonably, so
45 to ensure smooth and unintcrrupred eonstruction of the Works during  the
Construcdon Penod.
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2.6.1 The Coneessicnaire shall, witlan one (1) Month of the Fffective Dare:

panry

(a) submic ro PKHA and the Independent Enmpeer
(1} the Project Implementaton Programme;
iy the Project Compledan Schedule;
(i) its construcnon methodology; and
0v)  dts quality assurance procedures.
(b} undertake, do and pertorm all such acts, deeds and things as may he necessary or

requtred before commencement of construction of the Works in crordance with
this Agreement and the Applicable Laws; and
i) ke its own arra agements lor quarrying of materials necded for underraking the
Works in accordance with the A ppheable Taws,

12.7  REVISION OF PROJECT IMPLEMENTATION PROGRAMM S

1271 The Project Implanentaton Programnme shall se1 out the timetable in accordance with
which the Concessionaire shall carry out the Warks, including, SUrveys, ivestigations,
designing, construction, Commissioming, periodic conduct of Lests and carrying out of
related, incidental or g neillary works.

Subject 1o the terms of this Agreenient, where the Concessionaire is of the opinion thart
the Project Implementation Programme needs revision, the Coneessionaire shall submit a
revised Project Implementation Prograimme 1o the Independent Engineer (with a copy to
PKHA), who shall either (a) within foureen (1 I} Davs of submission by the
Concesstonaire approve the satne, ot (b) within (7) Days of submission by the
Concessionalre object to the revised Proicet Implementadon Programme and the
Concessionaire shall sausty the objections raised by the Independent LEngineer within
such reasonable time period as specified by the Independent Engiueer of such abjecton
being raised by the Independent Lngineer and resubmit the revised  Project
Implementation Programme; provided thae the Construction Period shall not be
extended solely due to the tevised Project Implementation Programme.

12.7.3 Where the Independent Fiynneer is of the opinion, acting reasonably, that the Project
Implementation Programme does not comply with Good Industry Practice or is nor
sufficienty detailed, the Concessionaire shall, within ten (10)) Business Days of bung so
required by the Independent Fngineer, cubmit a soviccd Project Tmplementanan
Paoprumme.

1274 Subjeer o il wrms of this Agreement. should i rensonably appeas e iy Pudepemiens
Ernwneer, ar che ='.:-:>|n.-u'r.r-i-..-u:ﬁrc:\ arany e that the aenosl ar hl:{:!:,- rogiess of the
Warks does ot or shall noi conform with thie Projeer Implemeniation Programie iy
v tmtemial respect, i, within ien () Buginees Duva of baiing we requited by the
Kpendens Ligaeer op (if culivr) becoming aware of the same, the Cincossiconad
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12.8.3

12.9

1291

12.10

1Z.10.]

(a) submit to the Independent | ‘ngineer a report identifving the reasons for such
non-confoumity; and

(b} simulaneously  submit o the Independent Engincer, a1 revised Provect
Implementation Progranmne which shall provide tor the Works to be pursued
dilipently 1 such manner so as to achieve compleaon of the Works as soon as
practicable and provide {or the Works to be commenced and pursued diligentdy
in accordance with the terms of this A oreement,

PROVISION OF SITE OFFICES. HUMAN RESOURCE AND RELATED FACILITIES

The Concessionaire shall, at its own cosr and expense and without recourse 1o PR,
provide, as it deems necessiry:

() site uifices along wath all the necessary human resource and office equipment;

b all the rools, equipinent, earth-moving machinery, COMPACLOLE, Cxcavators, road-
rollers and other machinery and cquipment neecessary for undertaking the Works:
and

{c) the requisite skilled and unskilled labour,
The Concessionaire shall, at its own cost and Cxpense, ensure provision of the necessury
building materials so as to achieve completion of the Works within twenty four (24
Months of the Works Commencement Dare in accordance with the Project Completion
Schedule.

The Coneessionaire shall ensure that all the building materials arc of proper quality and
af required quantity as per the standards and spectfications of the Pakistan LEngineering
Council, ro the extent the same are in harmony with the Construction Performance
Standards and the other standards and specificatons specified in or pursuant ro s
Agreement,

HANDING OVER OF CONCESSION AREA

PEKHA shall deliver and hand over the Vacant Possession of the Concession Area and
the Additional Land, if required, to the Concessionaire, within such Hme period as
specified in this Apreement, free from all Encumbraneces and veeupanons, and wirhoog
the Concessionaire being required to make any payment 1 PKHA oa account of any
Costs, compensations, expenses and charges for the acquisition and use thereof for the
dutation of the Concession Period,

Pruvircion oo LONCESSION ARTIA FROM ENcROAL) IMENTS

Prom the Take-Over Date 6l the Expiry 10 (wr the Ternunation Date, if eulien), the
‘oneessionaire shall protect the Concession Area, the Additonal Land. and the Project
Assers, from any and ol vecupations, encvachments and LEneumbrances and shall po
place or creare vor permit any Contructor or other Person claiming through ar under the
Concessionaire to place or creare any Encumbrance or sceunity interest over all o ainy
part of the Project Assets, the Coneession Area. the Additional Land, and/or ]
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