CONCESSION AGREEMENT OF SWAT FEXPRESSWAY

Assets, or om any rights of the Con wssionatre therein or under this Agreement, save and
cxeept as otherwise expressly provided in this Agrecment.

1211 SPECIAL/TEMPORARY RIGHT OF Way

1211.1 Save for PKHA obligation to convey to the Concessionaire the Anciilary Righrs in
accordance with the erms of this Agrecment, the Concessionaize shall bear all cosis and
charges tor any special or temporary fght of way required by it in connection wiih ACCESS
to the Concession Area.

12.12  CONSTRUCTION OF THE PROJECT ASSETS

12121 The Coneessionaire may undertake the Worlks iself or by appointing one or more
Construction Contractors possessing: the requisite technical, financial and managerial
expertise  and capability, as it deems necessary,  provided, lwowever, that the
Concessionaire shall reraain solely responsible for the Works. The Concesgionaire shall
appoint, at its own cost and expense, only Acceptable Contractors 1o nndertake rhe
Works ar portons of the Works. The contract price, cost, fee and expense payable to
such Construction Conrractor(s) shall be in accordance with the terme and conditions
contained in the EPC Contract(s) entered into by the Concessionaire and  such
Construction  Contractor(s). The Concessiopaire shall ensure  that provisions  arc
incorporated in the relevant EPC Contract{s) with such Consrruction Contractor(s) for
{a) the rectification of defects in the relevant portions of the Works during the agrecd
deleets hability period/defects notificaron period, and for this p urpose, may consult wirh
PIKHA on the quantum and period thereof, and (b) the payment of iquidated damages
for delays in the cotnpletion of the relevant poruons of the Works,

12122 In awarding contracts in respeet of the Project, the Concessionaire shall endeavour to
(bur not be obliged to) give preference to Pakistant contracrors, consultants, supplers of
materials and service providers, the gualificauions and capabilities whereof are, in the sole
judgment of the Concessionai re, comparable with forcign cotitractors, consultants,
supplicrs of materials and service providers and the producrs and services whereol are
comparable in quality, delivery time, costs, reliability and 1n respect of other significant
ferms to those offered by foreign counterparts, and meer or exceed the Clomstruction
Petformance Srandards.

12123 The Concessionaire shall execule the Works in 4 proper workmanlike manner and shall
use material, plant and equipment in accordance with the Construction Performance
Standards.

12.124The Concessionaire shall not commence or permit the commencement of the
construction of the Works or any part of the Works untl the Detaled Design s
Approved or deemed Approved in accordance with the terms of this Agreement.

12125 For the purpose of de termining that the Works wre being undertaken in accordance with
the Construction Performance Standards, the Concesstonaire shall, with due diligenee,
carry out all necessary Tests in accordanee with the Constructuon Performance Standards
and shall issue a certificate to the effecr that the materials buing used for the construcuon
of the relevant portion of the Works are suitable and meet the required standard. The
Concessionaire shall mainmin preper recards of such Tests and the remedial measures

&) taken o cure the defects or deficencies, if any. indicared by the Tests” resu '

Page 95 of 300




CONCESSION AGRE EMENT OF SWAT EXPRESSWAY

12.12.6 If after appropriate Tests, the Concessionairc determines that the relevant materials being
used for carrving out the Works are nor jn accordance with the Construction
Performance Standards, the Concessionuire shall ensure that those materials are prompily
replaced with suitable marerials 1n accordance with the Constructon Performance
Standards. '

12.12.7 The Concessionaire shall provide, as part of the Works, one emergency telephone service
a8 an aid 1o vsers of the Expressway, and fire and alaem services ac the ident fied Toll
Plazas and the Administratve Office or at such other location as may be deemed
appropriate by the Concessionaire. .

12.12.8 Nort Llsed.

12129 PKHA shall wse its good offices to facilitate the reasonable tequests of the
Congcessionaire in connection with the execudon of the Works (including making
arrangements with the traffic police to divert ar contral traffic),

12.12.10 Dunng the Construction Period, the Concessionaire shall undertake the Works,
and the vrganizaion and implementation of temporary traffic diversions and conirnls in
such manner so as to cnsure proper levels of safety for road users, the public mn general
and those engaged in undertaking the Works,

12.12.11 Subject to the terms of this Agreement, the Coneessionaire shall complete the
Works in a imely manner and in accordance with the Project Completion Schedule.

1212142 Upon the completon of the Warks, the Concessionaire shall undertake 1o <lear
away and remove all construcion plant, surplus materials, rubhish and temporary works
of cvery description and shall ensure that the Concession Area is clean and in a condition
satisfactory 1o PKHA for commencement of the Operations Perod.

1213  INTERCHANGES AND NEW TOLL PLAZAS AND CONNECTIV [TY OF SERVICE ROAD

1213.1 In the event (a) ecither Party wishes to establish an mterchange connected to rhe
E.\:prc:s*swaj.' and/or a New Toll Plaza (other than the Imc:rn:}mngcs and the New Toll
Plazas to be established as part of the Warks) after the Effective Date or (b} provide or
allow provision of connechvity or interconnection with the Service Road (cach, a
“Specific Activity™), the same shall be done in accorda nce with the procedure set out in

this Section 12,13 [Iuterchanger and New Toll Piazas and Connectivity of Servize Ko,

1213.21n the event PKHA or the Concessionaire wishes to undertake a Specific Activity,
PRHA or the Concessionaire shall intimate the Independent Engineer of the same (with
2 copy 10 the ather Pasty), seuing nut in detail the peusons neeessitating the Spectiic
Acuvity. Such written intimarisg shall {a) inchude a representation that undertaking the
Specific Acdvity does ner fnfringe any Applicable Laws, statuie (ududing, without
hmstsation, the NW P Orditanee), judpment, order, decree, regulation or rule of any
Cowrr or TPublie Sector Entty (the *Compliunge Representation™), und (k) be
accompanied by a detailed design of the interchange and/or New ‘Tall Plaza and/or
connectvity or mrerconnection with the Service Road (as applicable) prepared, or cavged
o be prepared by PKIA or the Concessionaire, as applicable. The Concessionaire or
PKHA, as applicable, shall ensure that such detatled design conforms o the
Construction  Performance Standards and the operatonal requirements of the

g T g,
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Concessionaire as prevalent in respect of the Toll Plazas or the Service Road

(a8

applicable) already existing on the relevant date.

12.13.3 Subject to written certification by the Independent Engincer that the Compliance
Representation 1s accurate, the Concessionaire shall within four () weeks of such
certification, provide to the Independent Engineer such information as is necessary and
reasonable together with preliminary documentation and  detail including  where
NCCEESAnY, in support of the E'(;“{:\\-'in?j:

(=)

)

(1)

iy proposed modificaton//rectification of the derailed design of the interchange
and/or New Toll Plaza and/or connectivity or inrerconnection with the Service
Road (as applicable) provided by a Party pursuant to Section 12.13.2, so as to
ensure that the same complies with the Construcrion Performance Standards and
the operatonal requirements of the Concessionatre as prevalent in respect of the
Toll Plazas or the Service Road (as applicable) already existing on the relevant
date;

the impact (if any) which undertaking the Specific Actviry is likely to have on the
Woaorks or the construction requirements for the Works;

the options for undertaking the Specific Activity and the effect, if any, cach such
option would have on the costs and time thereof:

the estimate of the Incremental and Consequential Costs (which mav include
without duplication capital expenditure, operational expenditure, maintenance
expenditure, additional taxes and/or projected loss of Revenue, as applieable),
which would be incurred as a resuli of undertaking the Specific Acuvity;

the assesstment of the ime (in number of Days) which is required to undertaking
the Specific Actvity, and the tme implication (if any) on the schedule for
completion of the Works; and

i the event undertaking the Specific Activity is proposed by PKHA, the revised
duration of the Construction Period and the extension of the Concession Period.
if apphicable and required by the Concessionaire.

12.15.4 In the event undertaking the Specific Aciivity is proposed by PIKHA, the Independent
Engincer shall review the aforesaid informadon and documents subimitted by the
Concessionaire, and consult with PKHA, and based on the preferred option:

()

{ L'i;l

certify the Incremental and Consequential Costs which shall be pavable by
PKHA ro the Concessionaire;

if the Works are delayed as a consequence of undertaling the Specitic Activily,
certify the revised duraton of the Construction Period and the extension of the
Concession Pertod and the further Incremental and Consequential Costs which
shall be payable by PKHA to the Concessionaire to compensate the
Concessionaire for any estimated loss, cost or expense Incurred as a consequence
of the dcﬁa}';
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(o) forward 10 the Concessionaire for its consideration a statement incarporating the
certified Incremental and Consequential Costs, and the tme within which the
Specific Activity shall be carried out by the Concessionaire; and

(d) forward to PKILA a copy of the statement for PKIA's records

12.13.5 Upon receipt of the statement from the Independent Engincer pursuant o Section
12154 or in the ecvent undertaking the Specific Acuvity is proposed by the
Concessionaire and the requirements of Section 12.13.3 have been satished, the
Concessionaire shall proceed with underraking the Specific Actvity forthwith and
complete the same within prescribed tme petiod, and in the cvent underraking the
specific Acovity is proposed by PKHA, PKIIA shall make payment of the certified
Incremental and Consequential Costs 1n accordance with the pre-agreed schedule of
progress billings.

12.15.0 Subject to the terms of this Agreement, where any Additional Land is necessary for
purposes of undertaking the Specific Activity, PIKHA shall make available Additonal
Land as soon as reasenably practicable (but in any event prior 1o the dare on which the
works are required to be undertaken on such Additional Land), at its own efforts and ar
no cost or cxpense to the Concessionaire, frec from any Encumbrance. For the
avoidance of doubr, any such Addittonal Land made available by PEITA under this
Section 12.13 [Interchanges and New Toll Plagas and Comnectivity of Service Road] shall form part
of the Coneession Area.

12,14 PRELIMINARY WORKS

1214 Subject to handing over of Vacant Passession of the Partial Concession Arca by PRILA
to the Concessionaire, free of all Encumbrances and together with the Ancillary Rights,
the Concessionaire shall commence the Preliminary Works and complete the same by the
Preliminary Works Scheduled Completion Date. The Preliminary Works shall indlude,
infer alia, undertaking the Detailed Design, clearance of the Partial Concession Area,
mobilizadon  of the Construction Contractor, establishment af the camp-sites,
identification of quarry sites, stacking of materials, and construction of all such Waorks far
which the Detailed Design has been approved in terms of this Agreement.

12.15 Projzcr COMPLETION

12.15.1 Unless PKHA grants, upon the prior written request of the Concessionaire, an extension
to the Construction Period for verifiable and justifiable reasons suggesting and proving
the inability of the Concessionaire to Substentially Complete the Works in relation to the
FExpressway in accardance with the Praject Completian Schedule or if the Constructon
Pertod utherwise stands extended in accordance with the terms of this Agreement, the
Concessionaire shall be bound o achieve Substantial Compleuon of the Expressway
within tweniy four (24) Months from the Works Commencement Date,

12.15.2Tf Substanaal Completion of the Works in respect of the Expressway, and entry into
commercial operations of the Expressway is not achieved within a period of twenty four
(24) Months from the Works Commencement Date for any reason other than those
specified 1n Section 12.18.1, the Concessionaire shall pay to PKHA as Weekly liquidated
damages for delay in the achievement of the Service Commencement Date, an amount
calculated at the rate of point zero one percent (0.01%) of the projected Cong :

Page 9B of 300




CONCESSION AGREEMENT OF SwaT EXrRESSWAY

Costs per Week or part thereof, up to a maximum of ninetv five petcent (95%) of the
value of the Coustruction Performance Bonce

12.16 MONITORING AND INSPECTION OF CONSTRUCTION

12.16.1 The ludependent Engineer shall have the fght to monitor, acting reasonably and in 4
bowa  fide manner, all of the Concessionaire’s plans and programmes for the
implementation of the Works prior to the implemnentadon of the same o ensire
conformity with the terms of this Agreement and Good Industey Practice.

12.16.2 Subject to and to the extent provided in this Agrecment, the Independent Engineer shall
maouttar the progress of the Works, in particular, the quality of the Works and adherence
to the Construction Performance Standards.

12.16.3 Withour interfering in the exccution of rthe Works, the Independent Engincer shall
regularly monitor the designing and progress of the construction of the Works in
accordance with the terms of this Apreement.

12.16.4 Consequent o the monitoring and inspection of the Works by the Independent
Engineer, if the Independent Engincer, acting reasonably, finds any defeers or
deficiencies in the Works or any part thereof, 5t shall ingimate the Concessionaire through
a written nofce with a copy to PIKHA specifying in reasonable detal the said defects or
deficiencies, and requiring the Concessionaire to take remedial measures to cure the said
defects or deficiencies. The Concessionaire shall undertake the necessury remedial
measures within 2 reasonable time period specified by the Independent Fngineer in
accordance with Good Industry Practice.

12.16.5 Monitoring and inspection by the Iandependent Engineer of the Works shall not selieve
or absolve the Concessibnaire of its obligations and liabilities hereunder in any manner
wharsoever,

12.16.6 The Concessionaire and all Persons chiming through or under 1, whether the
Contractors or otherwise, shall give such assistance as is reasonably required by the
Independent Engineer for conducting any monitoring or inspection of the Works,
including, providing access to such part of the Works and all relevane deawings or
documents as may be required by the Independent Engincer for the purpose of
monitoning and inspecrion of the Works or any part thereof.

12.16.7 During the Construction Perind, the PKHA Representanve shall (at the cost and expense
of PKHA} have an independent right to monitor the progress of Works without
tnterfering in the construction activitics of the Concessionaire. The report of such
monitering may be communicated to the Independent Engineer and the Concessionaire
for rectification or for provisions of comments, or both; provided, that findings of such
report of the PKHA Represeatative shall be asscssed by the Independent Engincer, and
necessary remedial 1neasures shall be tken in the light of the Independent Engineer’s
recommendations in accordance with the terms of this Agreement.

1217 QUARTERLY PROGRESS REPORTS

12.17.1 From the Works Commencement Dare, within seven (7} Days after the expiry of every
: three (3) Month period during the Construction Period, the Concessionaire shall furnish
to the Independent Engineer, with a copy to PKHA, quarterly reports of the pas
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tegarding the progress of the Works in accordance with Good Industry Practice and shall
promply give such other relevant information as may be reasonably required by the
Iidependent Engineer relating to the progress of the Wopks.

1218 EXTENSION OF (_:JLNSTR;;C'I_‘JOI;{ Periop

12.18.1 Num‘id‘latﬁu{ﬁng the other reliefs/remedics available to the Concessionajre pursuant o
the rertns of this Agreement, the Independent Engineer shall grant an extension of ime

for completion of the Works to the Concessionaire, afier duly noufying PKILA, upon the
oecurrence of a Permitied Even.

12.18.2 As a result of Section 12.18.1, the Concessionaire shall be granted an extension to the
Construction Period for the Delay Duration hased on the cerfificay ~f=the
= o . . : b i 8 P N

Independent Engineer, which shall be binding on the Partics.
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COMPLETION OF THE PROJECT

13.1

13.1.1

1312

13.1.5

13.1.4

13.1.5

MECIHANICS OF COMPLETION

The Independent Engineer shall penodically, on the expected date of completion ol each
Secrion of the ::\pnuww (or il so requested by the Concessionaire), conduct all

necessary inspections of the Works before the opening of the relevant Section of the
Expressway to vehicular traffic,

Upan the complenon of the Works in respect of the Administratve Office, the
Concessionaire shall so notify the IudemdLm: Engineer (the “Premises Completion
Notiee™). Within three (3) Days of LLLLJPL of the Premises Completion Natice, the
Independent Engineer shall undertake the inspection of the Works in respect of the
Admimstrauve Office, and if the Independent Engincer is satisfied that the Works in
respect of the Administatve Office have been completed, it shall issue the Premises
Completon Certificare within seven (7) Days of the inspection.

Upon completion of a Section of the Expressway, the Concessionaire shall so notify the
Independent Engincer (the “Section (.nmplctmn Notice”). Within seven (7} Days of
ru.err of a Section Completion Notice, the Independent Engineer shall undertake the
inspection of the relevant \\ orks with thc Concessionaire, and record any defects theretn
and/or produce the Incomplete Works Tisc in respect thercof. The Independent
Engincer shall within fifteen (13) Days of the inspection, issue:

(a) the Section Completon Certficate, if the Independent Engineer is satisfied that
the Works relevant to the Section have been completed to meet the requirements
of Substantial Completion, as applicable ta the Section mualis mutandis, and

(b} the lncomplete Works List (which shall include all idendfied defects in the
relevant Works) relevant to the Section, if the Independent Engineer determines
that the relevant Works have not been completed 1o meet the requirements of
Substantial Completion, as applicable to the Section mamtalis amtandis.

All Incomplete Works List itemns identified under Section 13.1.3(b) shall be completed by

the Concessionaire within such time as may be determined by the Independent }:ngnwm
Upon saustactory completion by the Concessionaire of the items forming parr of the
Incomplete Works List, and the rectification of all identified defects 1 the relevant
Works. the Concessionaire shall issue a new Section Compledon Neuee and the
Independent Fngineer shall issue a Section Completion Certificate in accordance with
Section 13.1.3.

Upon the Substantial Completion of the Works in respect of the Expressway, the
Coneessionaire shall so notify the Independent ]*‘nz_‘inet*r (the “Substantial Completion
Notice™,. The Independent Engineer shall, jointly in the presence of, bur withour
mtcrLercncc from, PKHA and the Concessionaire, undertake inspection of the Works,
and record any defects in the Warks and/or produce the Incomplete Works List;
provided, that in the event either Party fails to attend the inspection on the darte
designated by the Concessionaire through a written notice served to PKHA at least seven
f”‘] Lays prior to the date of inspection, the Independent Engineer shall proceed with the
I.'HPCCUOD and irs r_lulalunfceltlficmnn um]n this :J(_cuon 13.1.5 cinll be final ,md

IIIHPLEI'H']!'_I, IS-.:-H{_,,
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(a) the Completion Certificate, if the Independent Engincer is sanstied that the
Works have been completed;

(1) the Substantial Compledon Certificate together with the Incomplete Works List
{(which shall include all identificd defects in the Works), 1f the Independent
Enginecr  determines thar although the Works have been Substantially
Completed, certamn Works or items forming part of the Works ate nor complere;
or

{c) the Incomplere Works List (which shall include all idendfied defects in the
Works), if the Independent Engineer determines that the Works have not heen
Substantially Completed,

13.1.6 All Incomplete Works List items identified under Scedon 13.1.5 shall be complered by
the Concessionaire within such time as may be determined by the Independent Engineer,
aciing reasonably. Upon satisfactory completion by the Concessionaire of the items
forming part of the Incomplete Works List, and the rectification of all identified defects
in the Works:

(a) tf no Substanual Completion Certificate has been issued, the Concessionaire shall
issue a new Subsmannal Completion Notice to the Independent Engineer and
PKIIA 1n accordance with Section 13.1.5; or

(b) i the Substantial Completion Certificate has been issued, rthe Independent
FEngineer shall within seven (7) Days of the request from the Concessionaire,
carty out another inspection jointly with PKHA and the Concessianaire, and if
the lidependenr Engineer is satisfied with the completion of the items forming
part of the Incomplete Works Lisr and/or rectification of all identified de fects in
the Works, the Independent Engineer shall issue the Completion Certificare
within fifleen (15) Days of the inspection; provided, that the Coneessionaire shall
remain under an obligation to complete the remaining irems forming part of the
Incomplete Works List and/or rectification of all remaining defects in the Works,
if any, at the earliest.

13.1.7  Any Dispute in relation to the issuance of the Premises Complenon Certificate, the Section
Completion Certificate, Substantial Completion Certificate, the Incomplete Works List or
the Completion Certficae shall be referred for amicable seulement in accordance with
Section 24.1. If any Dispute referred for amicable settlement remains untesolved for a
penod of fifteen (15) Days, the Dispute shall be referred 1o Fast-Track Dispute Resoluton
1n accordance with Section 24.2

1318 In the cvent (a) the Independent Engincer does not issue the Premises Completdon
Certificate, the Section Completon Certificate, Substantial Compleuon Certificate, the
lncomplere Works List and/or the Completion Certificate upon the request of the
Concessionaire in terms of this Agreement, (b) such matter is Disputed between the Parries
wherein PKHA takes the position that the Section Completion Centificate, Substantial
Completon Certificate, the Incomplete Works List and/or the Completuon Cernficare was
rightfully not issued hy the Independent Engineer, and (c) it is determined 1n accordance
with the Dispute Resolution Procedure that the Section Completion Certificate, the
Substantial Compledon Cerrificate and/or the Cotnpleton Cernficate which is. '
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13.1.9

1332

shall pay the Concessionaire the Incremental and Consequential Costs as a result of non-
ssuance of the Section Completion Certificate, Substantial Completion Certificare, the
Incompiete Works Tise and/or the Compledon Certi ficaic, as applicable, within fifteen (15)
Days of a certificarion of the same by the Independent Auditar. The Independent Auditor
shall centify the Inctemental and Consequential Costs within fifteen (13) Days of a written
request by ithe Concessinnaire,

I the event {a} the Tndependent Engineer issues the Premises Completion Certificate, the
Secton Completion Certiicate, Substantial Completon Centificate, the Incomplete Weorke
List and/or he Completon Cernficate upon the request of the Coneessionaire, (b)
tssuance of the same is Disputed between the Parties wherein PICHA takes the position
that the Sechion Completion Certificate, Subsinngal Completion Certificate, the Incomplete
Works List and/or the Completion Certificate was wrongfully issued by the Independent
Engincer, (¢) operaton of the Section Completon Certificate, Substantal Completion
Certficate, the Incomplete Works List and for the Completion Cerdficate, as apphicable, ts
suspended by a Dispute resolution forum, and (d] it is detetmined in accordance with the
Dispute Resolution Procedure that the Section Completion Certificate, the Substantial
Complenon Certificate and/or the Complenan Certificate which is the subject inatter of
the Dispule was righ tfully issued by the Independent Engineer, then PEILA shall pay the
Concessionaire the Ineremental and Consequential Casts as a result of suspension of the
Section Campledon C ertificate, Substanial Completion Certificate, the Incomplete Warks
List and/or the Completion Ceraficate, as applicable, within ffteen (153) Days ol a
certification of the same by the Independent Auditor. The Independent Auditor shall
certify the Incremental and Consequential Costs within fifteen (15) Days of a writien
request by the Concessionaire,

REQUIREMENT OF TESTS
The Independent Engineer shall not issuc the Section Completion Certificate, the
Substantal Completion Certificale or the Completion Certificate, as the case tay be,

unless the Works are SubjCCTﬁ'd to the Iests in accordance with Sections 12,1253 and
1210200.

ENTRY INTO COMMERCIAL ¢ JPERATIONS

Upon issuance of a Section Completion Certficate, which by itself or in combinarion
with other Section Completon Certificate(s) eadier izsued, signifies and proves for the
first (1) time completion of an Expressway Secton, such Expressway Section shall be
deemed to be fir for usage by vehicular traffic, and the dare of issue of such Section
Completion Certificate shall be the Expressway Section Completion Date. ‘The
Concessionaire shall be entitled to commence commercial opetations  of such
Expressway Secton on the Day immediately following the Expressway  Seetion
Completion Date, which date shall be the Expressway Section Serviee Conunencement
Date.

Upon the issuance of any Section Completion Certificate, subsequent o thar 1ssued
under Section 13.3.1, whick by iself or in combination with any of the Scerion
Completion Certificate(s) issued carlier, signifies and proves an addition to the exIsting
Expressway Secton, such additon shall be deemed (o be Gt for usage by velicular
traffic. The Concessionaire shall be entitled to commence commercial epermations of such
addition of the existing Expressway Section on the Day immediately [ollowipe
of issuance of a Seeton Completion Cernificate issued under this Section 13 £
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13.3.4

13.3.6

13.4.2
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Subject to the terms of this Agreement, upon commencement ol commercial operations
of the Expre::swa}-' Section, or the subsequent addition of 4 Section therero, under
Section 13.3.1 and Section 13.3.2, the Concessionaire shall be cnatled 1o collecr, levy and
demand the Tolls at the relevanr Tl Plazas from the vehicular traffic Plyving on the
Expressway Section and any Scction subsequently added 1o the Expressway Section, if
any, in accordance with (he Toll structure set out in Part T of SCHEDULE B [T
STRUCTURE].

Upon issuance of the Substandal Completion Certificate or the Completion Certificare,
as the case may be, the Project Assets shall be deemed 1o be complete and the date of
sssuance of the same shall be the Project Completion Dute. The Concessionaire shall be
cnated to commence commercial opcrations of the Fxpressway on the Day immediately
tollowing the Project Completon Date, which date shall be the Service Commencement

Daze,

Upon commencement of commercial operations of the Expresswar and subject to the
other requirements of this Apreement, if anvy, the Concessionatre shall be entitled 1o
collect, Jevy and demand the Tolls at Toll Plazas from the vehicular traffic ljable o pay
the Tolls plying on the Expressway, in accordance with the Toll Structure set out in Pagt
I of SCHEDULE B [TOLL STRUCT RE).

To ensure uninterrupted comimercial operations of the Expressway Section, Expressway,
or any part thereof, as the case may be, the Concessionaire shail promptly remove from
the Concession Area, or relevant part thereof, all sumplus construction machinery, surphus
matenals, waste materials (ncluding hazardous materials and waste water), rubbish and
other debpis (ncluding, aceident de bris) and keep the Concession Area, or relevant parl
thereof, in a clean, ady and orderly conditon, in conformity with the Applicable Laws
Good Industry Pracuce.

OPERATIONS BOND

Subject w0 Secton 12.3.2 and the return of the Construetion Performance Bond, the
Concessionaire shall, by the Service Commencement Date, submit to PIKHA the
Operations Bond with » face value of five percent (5%) the projected Toll Revenue for
the relevant Operatonal Year in which the Service Comtnencement Date 1s achieved, as
specified in the Financial Model. The Upemtions Bond shall remain in full force and
ettect for the relevant Operatonal Year.

Prior 1o expiry of the first (17) Operations Bond furnished pursuant to Secrdon 13,1.1, i
shall be replaced by another such Operations Bond in an amount, compured as aforesaid
(L.e. five percent (3%} of the projected Toll Revenue for the relevant Operational Year, as
specified in the Finascial Model), for the nexe Operational Year. Thereafter, rthe
Operations Bond shall continue 1o be teplaced at one (1) Operational Year ntervals as
aforesaid unul the }.Expir}' Date {or the Terinination Date, if carlier).

The Operations Bond shall sccure 41l the Concessionaire’s obliganons, liahilites,
warranties, indemnilies, fepresentations, puarantees and responsibilities under  this
Agreement i relation 1o the opetations xgd maintenance of the Project, or part thercof,
and all other works and services to be provided by the Concessionaire under this
Agreement during the Operations Perod bue only insofar as these telate to the_pes
after the Project Completion Date, Including the integriy and qual

Page 104 of 300




13.4.4

13.4.5

e - e S . | CoN ICESSION AGRE EMENT OF &w'a'gxﬂgﬂs_sgﬁv

Concessionaire’s  and its  Contractors’ workmanship, the tmely and  contnuous
performance of the works and services during rthe Operations Penod (afier the Project
Compleuon Dare), the quality and quantity of the any equipment, materials, items and
components supplied, the performance of the works and services during the Operadons
Period (after the Project Completion Date) by the Concessionaire and compliance of the
same with the Q&M Requirements, the OgNJ Manual and all other applicable standards
SEt out in this Agreement angd all other works and services 1o be pravided by the
Concessionaire during the Operations Period (after the Project Completion Date);
provided, that furnishing of the Operations Bond shal] ROT in any way sbsolve the
Concessionaire of jts obligatons during the Opertions Period,

"The Operations Bond miay be in the form of (@} cush, (b) a bank draft confirmed Ly a
scheduled commercial bauk, or (¢) an unconditional, itrevocalje and without recourse
letter of credit from a scheduled commercial hapls.

Wirhout prejudicing  the rtights of PKKHA in or to the Opemtions Bond, the
Concessionaire shall be entitled w assign al] jrs tights, ttle and intereses under the
Operations Bond 1o (he Financiers as securtty for the Financing under the ey
Agreements.
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14. OPERATIONS AND MAINTENANCE

4.1 COMMISSIONING OF TIIE PROJECT

141.1 Upon the receipt of the Scetion Completion Certificate issued by the Independent
Engincer in terms of Section 13.3.1, the Concessionaire Representative shall norify the
PKHA Representative that the Expressway Section, in respect of which said Seetion
Completion Certificate has been received, is ready to be commissioned.

14.1.2 Upon the receipt of the Section Compleuon Certificate 1ssued by the Independent
Engincer in terms of Section 13.3.2, the Concessionaire Representative shall notify the
PIKHA Representatve that the Section being added to the Expressway Section, in respect
of which said Seerion Completion Cerlificate has been received, 15 ready to be
commmssioned.

14.1.3 Upon the receipt of the Substandal Completion Certificate or the Completion Certificare,
as the case may be, the Concessionaire Representative shall notify the PKITA
Representative that the Ixpressway is ready ro be commussioned.

1414 The commissioning of the Expressway Section, the Expressway, or a part thereof, as the
casc may be, shall be carried out in accordance with the procedures set out 1n
SCHEDULE C [COMMISSIONING PROCEDURT], and otherwisc n accordance with the
Applicable Laws and Good Industry Practice.

1415 All traffic signage shall be properly displayed at appropriate locations at the Concession
Area for the safety and convenience of the users of the Expressway Sccuon, the
Expressway or part thereof, as the case may be.

142 OPERATIONS AND MAINTENANCE

1421 From the Expressway Secdon Service Commencement Date untl the Project
Completon Date the Concessionaire shall simultancously {a) undertake such Works as
are necessary for the completion of the Project, and (b) undertake commercial operations
of the Expressway Section, and any extension thereof, in accordance with the terms of
this Agreement and to this extent there shall be an overlap between the Works and the
Services.

1422 From the Expressway Section Service Commencement Date, the Concessinnaire shall
tommence commercial operations of the Pxpressway Section, and from the Service
Commencement Date, of the Expressways and provide the Serviees in accordance with
the terms of this Agreement and the O&M Manual, The Q&M Manual so submitted
shall be appended to this Agreement a5 SCHREDIN E AR [0 e M AL AN 11,

142.3 The Concessionarre shall colleer the Tolls (@) in respect of the Expressway Scetion and
any Section added thercin, at the relevant Toll Plazas from the Expressway Scction
Service Commenceinent Date and the Day immediately following cach succeeding
Secton Completion Date, respectvely, Lased on the Toll Structure ser out i Part T of
SCHEDULE B [110.L STRUCTURE] and continue such eallection unal roject Compledon
Date, and (b) in respect of rhe Expressway at the relevane Toll Plazas on the Serviee
Commencement ate based on the Toll Struerure set out i Part 11 of SCHET fl?
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[ToLL FSIRUCTURE], and continue such collection until the Expirv Date (or the
Termination Duate, if ¢a tlier],

1424 Without prejudice to Section 14.3.2, the Concessionaire shall at all ttnes during the
Operations Period procure that the Services are performed by appropriately qualified and
trained personnel and 1 accordance with:

(a) the terms of this Agreement;

(b} the Q&M Manual;

{c) the Applicable Laws;
(d) Good Industry Praciice; and
(c) unless otherwise stated in this Agreement, the Proposal,

1425 The Concessionaire may undertake the operation and maintenance of the Project Assets
cither itself or through the Q&M Contractor appointed in accordance with the rerms angd
conditions set out in the O&M Contract. The Concessionaire shall appoinr the Q&M
Manager for the purposes of monitoring the operation and maintenance of the Project
Assels, mcluding, the performance of the O&M Contractor,

14.2.6 The Concessionaire may undertake the Toll aperations irgelf or through the "Il
Operator, which entigy may be an Affiliawe of rthe Sponsor or if otherwise, an Aceeprable
Coniracior,

14.2.7 Notwithetanding the appointment of any Person pursnant to Section 14.3.6 as the Q&M
Manager, the Q&M Conwacrar or the Toll Operator, the Conecessiongire shall continue
to account to PKHA for the obligations to be completed under Scction 15 [ Toks, Reresyes
attd Acornis].

14.3  PERSONNEL MANAGEMENT

14.3.1 Within one (1) Month of the Effective Date, the Concessionaire shall provide to PKITA
a detatled organizational chart of (he Concessionaire for the implementation by the
Concessionaire of its obligations under this Section 14 (Cperations and Maintenanee]. ‘The
Concessionaire  shall, upon  establishing the Administrative Oftice, display  the
organizational chart in an appropriate place within the Administrative Otfice. The
displaved organizational chast shall be updaced from time to time, and shall indicate the
names and functions of all kev personnel of the Coneessionaire (and its Toll Operator
and/or O&M Contractor. as the case may be) in the exceution of the Toll apetations and
maintenance of the Administrative Office and the Project Assets.

14.3.2 The Concessionaire shall recruit such additional personnel as may be required to man the
Toll Plazas, to supervise the Toll operadons, to manage the Toll operations and the
survellance system aud for the upkeep and mainenance of the Adimmistratve Office
and the Project Assets. The Concessionaire shall comply wirh the Applicable |.aws
relating 1o employees, mcluding, the payment of prescribed provident or other social
- benefit contributions.
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1433

1454

14.4

144.1

T4

The Concessionaire shall provide to PKHA a detatled kst of the key personnel of the
Concessionaire, and any change of such key personne from time o ome The
Concessionalre shall also provide to PRHA the updated list of contact details to enable
PEILA 1o contact the key personnel n case ot emergencies or as the need may arse.

The Concessionaire shall, in consultaton with PKHA, desipn and develop a waining
program for its personnel comprising classroom course training and on-site training with
the intent that after such training, the trained personnel shall have the requisite skills to
undertake their respective functions and responsibilides when the Expresswayv Section,
the Expressway, or any part thereof, as the case may be, 15 opened to vehicular trattic.

OPERATIONS AND MAINTENANCE OBLIGATIONS OF CONCESSIONAIRE

T)KIL,\ hf.‘-['l.'-]-.l:.' gl'\-' cs II]U CUUC‘:SSiD[IﬂiT{: T.lii.'.' (:.\i.du:;i\'i: ngl.ﬂ. EHI(.I ‘¢|L1L}.1Ul—i1.:r L8 U[l(.]'..:l'lil].'s'.{'- E].lt'-
operation and tnaintenance of the Project Assets and, if required, modily, repair,
refurbish or otherwise make improvements to the Project Assets during the Operadons
Pernod in accordance with SCHEDULE R [O&M REgumemENTS] and the O&M Manual.

The rights and abligations of the Concessionaire under Secton 14.4.1 specifically include
the following:

{a) collecting and appropnatng the Tolls based on the Toll Structure set out in
SCHEDULE B [TOLL STRUCTURE];

(b minimizing the disruption to trathic in the event of acadents or other incidents
affecting the safety and use of the relevant parts of the Concession Area by
providing a rapid and effecdve response mechanism and maintaining laison
procedutes with cinergency services;

(e} undertaking routine maintenance including prompt repairs of potholes, cracks,
concrere {oints, draing, line markings, lishrng and signape:

() undertaking periodic mamntenance such as resutfacing, repairs 10 structures,
tepairs and refurbishment of the Tolling system and hardware and other
equipment;

(e carrying out pertodic preventive maintenance to the Hxpressway Scetion, any

Section added thereto and the Expresswav, as the case may he, including the
Tolling systemy;

N preventng, with the assistance of PRHA aod dic concerned law enlorcement
agencies, the assistance whereof shall be procured by PKHA whenever required
by the Concessionaire, unauthorized entry to and exit from the Concession Area
and to fence hoth sides of the Concession Area in accordance with the Approved
Deladed Design;

preventing, with the assistance of PKHA and the concerned law enforcement
agencies, the assistance whereof shall be procured by PKITA whenever required
by the Coneessionaire, encroachments on the Concession Area;
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14.5

14.5.1

14.5.2

14.6

14.6.1

(h) carrying out interface and co-ordinaton acovities with the Contractors and the
Q&M Contractor engaged by the Concessionaire and all aperations connceted
therewith 1n accordance with this Agreement, the Q&M Requirements and the
Apphicabile Laws;

(i mantaining a public relations unit w interface with and attend to suppestons
trom users of the Expressway Section, the Expressway or any part thereof, as the
case may be, the media, the Public Sector Entities, and other exterial APCNCICs;

i} entering into Commercial Activities Agreements; and

(k) performing such other services as mutually agreed to between the Parties fram
ume to rime for the satisfactory attainment of the objects of the Project.

O&M MANUAL

The Concessionaire shall prepare and provide to PRIHA, at least ninety {90) days prior to
the Expressway Section Service Commencement Date, three (3) hard-bound sets of the
OWEM Mapual,

The O&M Manual shall specify detailed instructions as per manufacturer’s requirements,
and the steps and standard operating procedures that the Concessionaire shall ke for
aperating the assets established, created, insmlled or deployed, carryving out the Toll
operations, emergency  services, routine  maintenance, periodic  maintenance  and
emergency maintenance, and the specifications and standards to be applicd by the
Concessionaire in undertaking the maintenance works. The Concessionaire shall ensure
that the mstructions, steps, standard operating procedures, specifications and standards
arc consistent with the Approved Detailed Design and the O&M Requirements.

MAINTENANCE

PREVENTIVE AND SCHEDULED MAINTENANGE PrLaN

(a) The O&M Manual, shall, énter affa, detail its proposed programme of preventive
and other scheduled maintenance of the Project Assets (the “Preventive and
Scheduled Maintenance Plan™).

{b) The Concessinnaire shall perform mantenance of the Project Assers as identified
in the Preventive and Scheduled Maintenance Plan, and, without liming the
Cancessionaire’s other obligations in respect of the perfarmance of the Services,

shall nndertake all the muintenance work:

1 in accordance with the Project Deliverables;

(i) ar the tmes scheduled for such maintenance work as specified o the
AN Manual;

{1t} in accordauee with Good Industry Pracrice;
(iv) in & manner that allows the Project Assets to remain operational ar all
times; and e
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14.7

14.7.1

14.7.3

14.7.4

14.7.5

1476

14.8

14.8.1

) otherwise 1n accordance wath the Prevenuve and Scheduled Mamntenance
Plan.

VisiTs

Dunng the Operations Period, PKHA shall have the right to visit the Concession Area
and the Project Assets w observe the performance by the Concessionaire of its
obligations on an annual basis and the Concessionaire shall make all rcasonable
arrangements for the same. The Independent Engineer shall accompany PKHA for such
istt,

‘The Independent Engineer shall make a report of such visit stating in reasonable detail
the observanons, if any, in the Concessionaire’s comphiance with its obligations pursuant
o this Agreement and/or the Project Assets with particular reference o the O&M
Manual.

The Independent Engineer shall, within seven (7) Days of the visit, provide a copy of its
observation report to the Concessionaire and PKIIA,

The Concessionaire hereby undertakes that, within a rcasonable tme period, it shall ke
appropriate measures, 1f required pursuant to the said observation report, to improve the
performance of its ablipations, at its own cost and expense.

The visit or submission of the observation report by the Independent Engineer shall not
relieve or absolve the Concessionaire of 1ts obligations and liabilides hereunder in any
mamner whatsoever.

In addimon to PKHA’s nght to visit Independent Engincer as stipulated in Sections
14.7.1 to 14.7.5 above, PKHA shall also have the right o visit the Concession Area,
throughout the Concession Period, either itself or through an independeat third party
duly authorized by PKHA in writing; provided, that such visit shall not in any way fetter,
impede or obsteuct the Concesstonaire’s exercise of ifs ripghts and/ar discharge of is
abligagons under this Agreemenr and that the Concessionaire will be given at least three
(3) Business Days’ notice; provided, farther, that if the objective of the said visit is to
measure the international roughness index [IRI) of the Expressway Scetion or the
Fxpressway, as the case may be, such inspection shall not be carried out more than twice
in any period of twelve (12) Months throughaut the Concession Period.

ACCESS
Jubject to the terms of this Agreement, the Concessionaire shall procure that the PIILA
Representanve has access to the Concession Arca at all reasonable times during the

Operations Period, solely in order to perform his functions under this Agrecment.

SAFETY, VEHICLE BREAKDOWNS AND ACCIDENTS

Subject to the terms of his Agreement, the Concessionaire shall be rezponeible for
acaident preventon and safety of the Project. The Concessionaire shall ensure
implementation of its accident prevention/safery policies and administzation of the
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Concessionaire’s  safely  prograbume, including, accdent preventon and  safuty
procedures,

14.9.2 The Concessionaire shall, at all dmes during the Concession Period, ensure sale
conditions for the users of the Expressway Section, the Expressway or any part thereol,
and in the event of unsafe conditions, lane closures, diversions, vehicle breakdowns and
accidents, it shall follow the relevant operating procedures in accordance with the
Applicable Laws, the O&M Manual and Gaood Industry Pracuce, including, the seting-
up of temporary traffic cones and warning signs, and removal of obstrucuons and debris
without delay.

14.9.3 Subject to the terms of this Agreement, if, i the reasonable opinion of the
Concessionaire, there exists an emergency which warrants de-commissioning and closure
to traffic of the whale or any part of the Expressway Section, the Expressway or any part
thercof, as the case may be, the Concessionaire shall be entitled to de-commussion and
close the whole or uny part of the Expressway Section, the Expressway or any pact
thereof, as the case mmy be, to wathc for so long as such emergency and the
conscquences thereof warrang provided, that such de-commissioning and psu'ti-:.ulﬂrs;
thereof shall be notified by the Concessionaire to PKIA without any delay, and the
Concessionaire shall diligently carry out and abide by any reasonable dircctions that
PKIIA may mve for dealing with such emergency pursuant ro the NYWFP Ordinance.

14.10

14.10.1 The Concessionaire shall prepare an information catalogue or lists concerning necessary
sparc parts for the machinery and equipment employed in the Project in accordance with
Good Indusiry Pracrice, the Q&M Requirements and the Applicable Laws.

14.11.1 The Concessionaire shall submit to the PKHA Representadve the final drawings,
pamphlets, manuals and the operaung and maintenance instructions related 1o the
preseribed machinery and equipment employed for the Project at the time of tanefer of
the Project to PRIHA.

14.12 INvVENTORY MANAGEMENT

14.12.1 The Concessionaire shall at all tmes keep an inventory of spare parts and other
consumables for the machinery and equipment employed in accordance with Good
Industry Practice and the Q&M Manual.

14.13 REGULATIONS

14.13.1 The Concessionaire shall comply with all regulations, rules and orders made or issucd
under the Applicable Laws which are apphcable generally to road networks such as the
Expressway (to the extent of heing broughr 1o the nodce of the Concessionmire aud
consented to by the Concessionaire).

14.13.2 PKHA shall ensure, and procure that the GokPK and/or the relevant Public Sector

Entities shall ensure, that at all times there are adequate law enforceinent services for the
aperation of the Project and the protection and safery of the public and the Project
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enforcing the Applicable Laws, save for any fine or penalty in accordance with the
Applicable Laws, shall not impose any other cha rges. PKHA, with the assistance of the
GoKPK and/or the relevant M ihlic Sector Entities, shall ensure that the law
entorcement personnel shall not unlawfully hamper or hinder the Concessionaire in the
performance of its obligations or the exercise of 15 rights pursuant to this Agreement or
the uscrs of the Expressway Section, the Expressway or any part thereol, as the case may

be.

1414 OPERATING PRACTICE

14.14.1 The Concessionaire shall have the right 1o weigh vehicles and inspect vehicles and their
lbad in circumstances where there is a doubr about the vehicles’ compliance with
regulations, rules and/or orders applicable o the Project.

14.14.2 The Concessionaire shall be authorized to exercise similar authority as PRILA excrcises
in respect of overloading of vehidles where the gross vehicle weight or any axle load

exceeds the limits specified in the Applicable Laws.

1415  ALARM SvstiEMm

1415.1 Fire and emergency alarm svstems shall be mplemented and  coordinated by the
Concessionaire at adequate location(s) ar the Concession Area.

1416 SERVICES AND AIns
14.16.1 The Concessionaire shall provide, al its awn cost and expense, one emergency telephone

service as an aid to users of the Expressway Section or the Expressway, as the case may
be.

14.160.2 The Concessionaire shall provide breskdown/patrol services ar reasonable COsts fo
provide assistance to users of the Expresswar Section, the Expressway or any part
thereaf, as the case may be, in distress or during emergency.

14.17 MANAGEMENT STRUCTURE

14.17.1 The Concessionaire shall design a cost effeetive management soucture Lo ensure that the
Project shall operate in 2 harmonions manner through the Q&M Manager and the O&NM
Contractor,

1418 COMMUNICATION

14.18.1 The Concessionaire shall establish a state-of the-art system of communicaton berween
inanagement, staff, clients and customers,

1419 LaBour
14.19.1 Employment of workers/labour/ personnel for the Concessionaire shall be undertaker

by the Concessionaire subject to such restrictions as mav be imposed under the
Applicable Lawes,
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14.20 CLEANLINESS

14201 The Concessionaire shall, during the Operauons Period, be responsible for the
cleanliness and safe and reliable opetation of the Expressway Section, the Lixpressway or
any part thereof, as the case may be.

14.21 BARRIERS

14.21.1 PKHA shall procurc that, during the Concession Period, no barrers are erecred or
placed by any Public Secror Entity on or at the Concession Area, except in accordance
with the terms of this Agreement.

14.22 ExcusiE FROM PERFORMANCE OF OBLIGATIONS

14.22.1 The Concessionaire shall not be considered in breach of its obligation to provide the
Services, if it is unable o provide the Services (or any part thereof) on account of a
Permitted FrenL

14.23 TEMPORARY TAKE-OVER OF OPERATIONS BY PKHA

14.23.1 PKHA may temporarily take-over the operations of the Project or any part thereol, as
the case may be, upon the written request of Concessionaire (which wntten request shall
not be required in case of (a) below) upon occurrence of any of the following events:

{a) a temporary abandonment of the Coneession Area by the Concessionaire by
cirtue of the withdmawal of all, or substandally all, personnel by the
Concessionaire from the Concession Area, for at least ten (10) consecutive Days;

(L) cmergencies occasioned by the occutrence of a Foree Majeure Fvent, which the
Concessionaire is unable to cope with,

() emergencies oceasioned by political upheavals or disturbances;
(d) emergencies created by acts or omissions constituting a criminal offence;
(e} labour-related emergencies such as major labour strikes, lock-outs, pickets und

stoppage of work; and

(f) such other emergencies which may be best addressed by PKHA, the GoKPK

and/Sor the relevant Pubilic Sector Entives.

14.23.2 All Revenues collected by PKHA during the wemporary take over in terms of this Section
14.23 [Temporary Take-Orer of Operations by PKILA] shall be duly deposited mn the
Concessionaire’s designated revenue account an a Daily basts.

14.23.3 1 makine the request for the temperary take-over of the aperations pursuant o Scecton
& ] )

14.23.1. the Concessionaire shall identify the specific functions that are to be mirned over
w0 PKIA. PKHA shall return to the Concessionaire the iden lified funetions wwirned over
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14.23.4 PEHA shall be liable for any loss or damage to any of the Project Assets (which is
attributable 1o the negligence of PIKILA during the period of temporary tke-over) to the
extent the same js not recoverable pussuant to the insurance paolicies procured and

maintained in accordance with the terms of this Agreement.

14.23.5 For the duration of the temporary take-over by PKHA under this Section 14.23
(Tewgporary Take-Oser of Operations by PKELA), PKI 1A shall be enttled 1o such rcasonable
compensation for the aperaton and maintetance expenses incurred by it for the
duration of such temporary take-over, as certified by the Independent EngioetTi i -
monthly basis. Yot et L F

A
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ToLLS, REVENUES AND ACCOLNTS

151.6

TOLLS AND REVENIIES

Under the terms of this Agreement, the Concessionaire is enntled to Jevy, demand,
collect and/or earn:

(a) the Tull Revenue (i) in respect of the Expressway Section and any Section added
thereto at the relevaut Toll Plazas from the Lixpressway Section Service
Commencement LDate and the Day  immediately following the Section
Completion Date of cach succeeding Section, respectively, based on the Toll
Structute ser out in Part T of SCHEDULE B [JOLL STRUCTURE] and continue
such collection until Project Completion Date, and (i) in respect of the
Tixpressway at the relevant Toll Plazas on the Service Commencement Date
based on the Toll Strucrure set out in Part 11 of SCHEDULE B |ToLL
STRUCIURE], and continue such collecion until the Expiry Date {or the
Termination Dare, 1f earlier);

() the Fxpressway Service Areas Revenue commencing from  the date such
Ixpressway Scrvice Areas and the Ancillary Tacilities rhereon are operational
pursuant to the terms of this Aprcement until the Fxpiry Date {or the
Termination Date, if earlier);

(c) the Other Revenues commencing from the date such Other Revenues stait
aceruing ro the Concessionaire pursuant to the terms of this Agreement until the
Expiry Date {or the Termination Date, if carier).

Not Used.

Not Used.

For smooth implementation of the Toll Structure set out in SCHEDULE B [TolL
STRUCTURFE] pursuant to Section 15.1.1, PKHA shall upon being notified, at least one (1)
Month in advance, by the Concessionaire/Independent Engincer of the scheduled date
of imposition of a new Toll rate in accordance with SCHEDULE B [TOLL STRUCTURE],
not later than two {2) Weeks prior to such date issue the Toll Notification and procure all
the Approvals and the Consents whatsoever (a) pertaining to the opening for vehicular
teaffic the Expressway Section, any Section added thereto or the Expressway, as the case
may be, and (b) conferring on the Coneessionaire the full authonty to collecr the Tolls,
based an the Lol Structure sct out in SCHEDULE B [Tl L STRUCTURE]

Tf required under the Applicable Laws, PKKHA shall do all acts and things to procurc for
the Concessionaire the necessary rights and autherity to levy and collect the Tolls.

The Concessionaire shall bear all related costs incurred in performing the Toll colleetion
operations, including, payroll expenses. supervision and moniloring costs, and costs
incurred in cash counting and tallying, cash delivery and deposits.

The Tolls shall be periodically adjusted during the Operanons Pertod in suchertnig: and
according to such procedures as set out in SCHEDULE B [TOLL STRUCTUS 5] B T
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15.1.8

Notwithstanding  anything to the contrary contained in this Agreement, the

Concessionaire:

(a) shall not collect any Tolls from the Exempred Vehicles; provided, that any
change to the Exempted Vehicles as they exist prior to the Effective Date shall, if
such change has adverse revenue conscquences for the Concessionaire, be
deemed to be a Change in Law for the purposes of Scction 20 [Change in Lawl,
and

(b) may, 0 1ts sole diseretion, levy Talls ar raes lower than those set out in or
determined in accardance with SCHEDULE B {ToLL STRUCTURE] or offer and
negotiate congession packages to or with such class or classes of users of the
Expressway Scction, Expressway or any part thereof, as the case may be, as may
be determined by the Concessionaire in its discretion.

The Concessionaire shall conduct on-site tramning for its employees who shall be

undertaking the Toll operations at the Toll Plazas. The Concessionaire shall complere all

such on-site taining at least fory five (45) Days prior to commencement ol Toll
collection operauons.

UTILIZATION OF THE REVENUES DURING THE OPERATIONS PERIOD

Subject to the terms of the Financing Agreements, durng the Operatdons Period, the

Concessionaire shall use the Revenue for (without limitation) the costs necessary for the
proper operaton and maintenance of the Expressway, the Expressway Section or any
part thercot, as the case may be (including reconstruction, resurfacing, restoration and
rehabilitation of the Lixpressway in compliance with the requirements of this
Agreement), for Financing Payments pursuant to the Financing Agreements unnl the
Financing Termination Date, payment of dividends to the Sharcholders, payments to
PKHA under the Subordinate Financing Agreement and for such other purposes as
specified in this Agreement and the Financing Agreements.

COMPETING ROUTES
PEHA undertakes and assures:
{a) there is no Competng Route as of the Effective Date;

() that as of the Effective Date, should PKIA or any Public Sector Entity decide to
establish a Competing Route as described 1n Section 15.3.1(a), then PKHA shall
undertake that the said Competing Route shall be rolled at toll rates at least
equivalent to an amount 1.5 times higher than the prevailing Toll rates imposed
at the Fxpressway Section, any Section added thercto or the Expressway, as the

case may be;

(€) that in the event PKITA is not apreeable to Section 15.3.1(b) above or i
otherwise unable (o comply with the same, then monetary compensation shall be
payable by PKHA to the Concessionaire, within fifteen (15) Days of cernfication
of the said amount of monetary compensation by the Independent Auditor. The
Independent Auditor shall certify the amount due to the Concessinpa . -\}-i-!:h_i}l

Page 116 of 300




CONCESSION AGREEMENT OF SWAT EXPRESSWAY

15.4

15.4.1

15.5

15.3.1

fificen (15) Days of a written request by the Concessionare. The monetary
compensation shall be paid by PKHA on 2 quarterly basis. The monetary
compensation far the Operational Year concerned or the relevant vear of the
Construction Period, as applicable, to be deposited in the compensation account
of the Concessionaite and distributed in accordance with the terms of this
Agteement, shall be in the sum calculated as the difference between (A) the
apsregate prajected Toll Revenue based on the Toll Structure set out in
SCHEDULE B [ToLL STRUCTURE], that would have been generated bur for non-
unposition of the tell rates in accordance with Section 15.5.1({l), against (B} the
aggregate acmal Toll Revenue collected, which difference ghall be duly
subseantated by the Coneessionatre through a teaffic and revenue study;

(d) that in the event PKHA fails, or is otherwise unable, to pay the monetaty
compensation, then the Concessionaire shall be entitled to recover compensation
in accordance with Sections 29.20 and/ or 29.21;

(e) thar in the event PKHA is not agreeable to Section 15.3.1(b), or is otherwise
unable to comply with the same, fails to pay the monctary compensaton in
accordance with Section 15.3.1(c), and the Concessionaire docs not clect
exercise the righrs stipulated in Section 15.3.1(d) or despite excroise of such
sights, the Concessionaire is not adequately compensated, then, at any ume
thereafter, at the Concessionaire’s option (1) the Parties shall negotiate in good
faith with a view to agreeing upon an extension to the Concession Penod or such
other modification of this Agreement as shall adequately compensate the
Concessionaire, or {ii) if the Concessionaire deems that a Matenal Adverse Effeet
has occurred, the Concessionaire shall be enttled to declare an PRHA Event of
Default in accordance with Section 21.1 whereupon the applicable sub-Scctions
of Section 21 | Teruisation] shall apply.

TAXES

Save as othemwise stated in this Agreement, each Party shall pay its own Taxes as and
when due in accordance with the Applicable Laws,

REDUCTION IN TOLL RATES

If, ar the request of PKIA and upon giving the Concessionaire two (2) Months puior
notce in writing, the Concessionaire is required to reduce the Toll rates or otherwise not
to implement the Toll escaladon in the manner ser out in SCHEDULE B [10DLL
STRUCTURE], then monetary compensation shall be payable by PKHA o the
Concessionaire on account of such reduction, to be pald on a monchly hasis if the Tall
reduction ar failure to implement Tall escalation occurs during the Constructon Periad
and on a guarterly basis if the same occurs during the Operadons Period but after the
Project Completion Date, after being verified by the Independent Auditor, to pay such
campensation. The Independent Auditor shall undertake such verificaton within five {5)
fuays of a wrinen roguese by die Cloncanionaiie, The monstary sompencatian chall ha
pard by PEIA on a quarterly basis. The nehetary compensation for the Clperational
Year concerned or the relevant year of the Construcuon Period, as applicable, to be
deposited it the compensation aceount of the Concessivmine and  distiibured in
accordance with the tevms of this Agreemeat, shall be m the sum calevlared as the
difference between () the aggregnte projected Tall Revenue hased on the Toll Structire
sel out in SCITEDULE B [To11. STRUCTURE] that would have been generated huefrirhe
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reduction or non-escalation of Toll rates, against (b} the aggregate actual Toll Revenue
collected based on the reduced or non-escalated Toll rates, which difference shall be duly
substantiated by the Concessionaire through a traffic and revenue study.

15.5.2 In the event PKHA is not agreeable to Section 15.5.1 or 1= otherwise unable to comply
with the same, then the Concessionaire shall be entitled to recover, or cause to be
recovered, compensation in accordance with Secdons 22.20 and/or 29.21.

15.5.3 In the event PKIHA is not apreeable to Section 15.5.1 or is otherwise unable to camply
with the same, and the Concessionaire does not elect to exercise the oghts stpulared in
Scetion 15.3.2 or despite exercise of such righrs, the Coneessionaire is not adequately
compensated, then, at any oime thereafter, at the Concessionaire’s option {a) the Parties
shall negotiate in good faith with a view to agreeing upon an extension to the Concession
Period or such other modification of this Agreement as shall adequately compensate the
Concessionaire, or (b) if the Concessionaire deems that a Material Adverse Effect has
accurred, the Concessionaire shall be entitled to declare an PKHA Event of Default mn
accordance with Section 21.1 whereupon the apphcable sub-Sections of Secton 21
| Termination| shall apply.

15.6 RECORDS

15.61 The Coneessionaire shall maintain, from the Expressway Secton  Service
Commencement Date untl the Expiry Date (or the Termination Dare, if earlier), detaled
and accurate tecords of its Tall collection operations and shall make copies ot such
records available to PIKHA at no cost, upon being given a five (5) Business Days’ notice
by PI<I 1AL

15.7 PROJECT ACCOUNTS

—
Lh
~]
P

After the Effectve Date up to the Day immediately preceding the Appointed Date, the
Concessionaire shall maintain such bank accounts as it deems fit for undertaking costs
and expenses in respect of the Project.

1572 From the Appointed Date ull the Financing Termination Date, the Concessionaire
shall maintain such bank accounts, as sct forth in the Financing Agreements {inclading
the Class B Equity Subscription Account and the Subordinate Financing Account, bath ol
which shall he operated through standing instructions set out in the relevant PRHA
Agreements and the Financing Agreements).

15.7.3 After the Financing Terminaton Date ull the Expiry Date (or the Termmantion Dare, if
earlier), the Concessionaire shall maintain the following bank accounts:

(a) the project collection account/revenue account, wherein the Revenues shall be
deposired;

() an aperating account for meeting the aperarinng, manapement and mainienanes
expenses of the Concessiunaire in relatdon to the Projeet under the terms af this
_'*Lg:.lzt_'u'u:nt',

{c) 1 maintenance reserve account, wherein reserve funds for maintenance shall-be
deposited; B )
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) a compensation account, wherein any msurance procecds and compensation
amounts recetved by the Concessionaire from, irler afia, (1) PKHA under this
Agreement, (i) any other counter-party 1o a Project Agreement, shall be
deposited; and

(e) such other bank accounts, if any, as mutally agreed upon between the Partics.
15.8 ENCUMBRANCE OVER BANK ACCOUNTS
1581 From the date of execution of the Financing Agreements dll the Financing Terminaton

Date, the Concessionaire may create an Encumbrance over its bank accounts as SECULITY
for pre-pavment and payment obligation to the Financiers.
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e —— b ——

16. INSURANECE

e ——— e e

16.1 TAKAFUL OR INSURANCE DuRrING THE CONSTRUCTION PERIOD

16.1.1 The Concessionairc shall, at its own cost and expense, procure and mainmain at all

material dmes from takaful companics of appropriale rating or surance companies of

single A (A) rating. cuch takaful or insurance as 18 NCCESSALY, specified in SCHEDULE AF
[INSURANCE COT TR], including, the following:

(a) a contractor’s all risks policy {or the full value of the Works to include cover for
all goods, equipment, materials, plants and other iroms necessaty for the Waorks
including when they are in transit o the Concessionn Areas

{b} camprehepsive third party liability insurance, including, against injury of death to
personnel or representatives of ather natural Persons rthat may enter the

Concession Area:

(c) cover for any damage to the Works, in part or whole, caused by the
Concossionare’s vehicles, tools, equipment or petsonn el

{d) workmen's compensation insurance as required under the Applicable Laws;

fe) any other cover that may be necessary for the Works, including, against suich
Force Majeure Events that are insurabile in accordance wirh the norms of the
industry;

() cash-in-transit insurance to Cover movement of the Toll Revenue at the Toll

Plazas (and the Administratve Office once completed), and the deposit thereof
into the project collection account/ revenue account.

16.1.2 The wkaful or insurance COVEr referred 1o in Section 16.1.1 shall commence on ar pror
\o the Works Commencement Date 2nd shall continue until the Project Complction
Date. The Concessionaire shall be named the loss pavee, jointy with the Agenrt on Lehalf

of the Financiers, in the policy of taka tul or insurance.

16.2 TAKAFULOR [NSURANCE DURING THE OPERA T10NS PERIOD

16.2.1 Tl':c Concescionaie shall, at 1ts own cost and expense, procuse and mamtain rakaful or
insurance from takaful companies of approptiate Fating Of INSUEANCE COMPAINES of single
ALN) rating, as necessary, specified in SCHEDULE AT [NSURANCE COVER], meluding,
the following: L

{a) cover for any dﬂmﬂﬁ.‘: (o the Projeet Assets, in part or whale, as ahull be prudent
lo insure against having regard to the practice of the Industeys

(b} comprehensive thi % e - :
Lo tve thicd parey o e | L
parey halnhry msurance, including, aganst Injury or deuth o

pm'mﬂr:c] o1 Jielni_rcse.nrnrives or other natural Persons for each incident [Lhe
number of the incidents o be unhmted);
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16.3.2

16.3.3

10.3.4

16.4

16.4.1

(<) workmen’s compensation insurance as required undes the Applicable Laws;
(d + otl ret that be ssary, includi gainst such K M
{d) any other cover thar may be necessary, including, against such Force Majeure

Fvents that are insurahle in accordance with the norms of the industry; and

(¢} cash-in-transit insurance to cover movement of the Toll Revenue at the Toll
Plazas (and the Administrative Office once completed), and the deposic thereof
into the project collection account/ revenue account.

'The takaful or insurance cover relerred to in Section 16.2.1 shall commence on the
Service Commencement Date and shall condnue until the Expiry Date (or the
Termination Date, if eardicr). ‘The Concessionaire shall be named the loss payee, jomily
with the Agent on behalf of the Financiers so long as any Financing remains outstanding,
in the policy of takaful or insurance, wheteafrer the Concessionaire shall be the sole loss
payee.

The Concessionaire shall, upon receipt of the duly ewecuted polices of takaful or
insurance, provide to PKHA with one (1) copy each of all such policies within fifteen
(15) Days.

The Concessionaire shall be liable for any cost deficiency should any insurance proceeds
be insufficient to cover the necessary repair and or restoraton works, or the cost of
replacement as the case may be; provided, however, that any excess of the said insurance
proceeds shall inure to the exclusive benefit of the Concessionarre.

If any risk which has been insured becomes uninsurable due to the fact that the insurers
have ceased to insure that risk, and the takaful or insurance cannot be maintined or
reinstated in respect Lo such risk, the Concessionaire shall not be in a breach of its
obligation regarding insurance under this Agreement. '

Any takaful and or insured sums received and/or obuined by the Concessionaire from
the 1akaful and/or insurance companies pursuant to the rakaful and or Insurance
policy{ies), shall not absolve any Party of any obligancns andfor Labilities that may have
accrued under this Agreement or any other agreement entered into by the Concessionaire
for the purpose of implementng the Peoject.

VALIDITY OF INSURANCE

The Concessionaire shall, from time ro tfime, promptly pay all insurance premiums, keep
the insurance policies in force and valid throughour relevant period and furnish one (1)
copy each thereof to PKHA. Fach insurance policy shall provide that the same shall not
be eaneclled or terminated unless ren (103 Days clear notice of cancellanon 1s provided o
PKHA in wridnp. I ot apy thne, the Concessionaire fails o obmin or mainiain in {ull
foree and effect ;_11_1.- and all of the insurance required under this Apgreement, PIKHA may
at its option abtain and maintain such insurance and all sums incurred by PRHA
relation thereto shall be reimbursed by the Concessionaire 1o PKIA within fourieen (14)

Concessiomatre as deemed fit,
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16.6

16.6.1

16.6.2

16.6.3

16.6.4

APPLICATION OF INSURANCE PROCELDS

Subjeet to the terms of the Financing Agreements and unless otherwise provided herein,
the proceeds of all insurance policies received shall be promptly applied by the
Concessionaire towards repair, renovation, restoration or re-imstatement of the Project
Assets or any part thereof which may have been damaged or destroyed. The
Concessionaire shall carry out such repair, renovation, restoraton or re-instatement, (o
the fullest extent possible, and in such manner that the Project Assets, afier such repair,
renovation, restoration or re-instatemnent be as far as possible in the same condition as
they were prior to such damnage or destiuction, normal wear and tear excepted.

UNINSURABLE RISKS
If a risk usually covered by the insurance stipulated in SCHEDULE AF [[INFURANCE
Co1'ER] becomes Uninsurable, then the Concessionaire shall notify PKHA within ten

{100 Days of the risk becoming Uninsurable,

If the Partes agree, or it 15 determined through Fast-Track Dispute Resolution in
accordance with Section 24.2, that

(2) the nisk is Uninsurable;

(b) the risk being Uninsurable is not caused by the actions or omisstons of the
Concesslonaire; and

{c) other service providers carrying on businesses similar to the Project would cease
to do so as a result of such Uninsurabilicy:

then the Parres shall meet to discuss the means by which the nisk should be nanaged
{including by way of self-insurance by either Party)}.

The Concessionaire shall bear the onus of proving the crcumstances in Sectuons H6.6.2
(3 to (o)

If the requirements of Sections 16.6.1 and 16.6.2 are mern:
(a) this Agreement shall continue in full force and eftect; and

{b) on the occurrence of the nsk (but only if that risk has continued to be
Uninsurable) PKHA shall, ar the Concesstonaire’s oprion, either pay:

] to the Concessionaire an amnmount equal to the insurance proceeds that
would have been payable had the risk continued to be insurable, in which
event this Apreement shall continue in full force and effect; or

(1) an amount equal to the amount set out in Section 21.6 and this
Agreement shall Terminate as if due to a Force Majenre Exr{a%g:l_--_:.:k,h_‘
[ ——
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16.7

10.7.1

16.8

16.8.1

16.9

10,91

WAIVERS/ EXEMPTIONS

All takaful/insurance covers taken under this Scenon 16 [Trurance] shall include a waiver
of any right of subrogation of the insurers therein againsr, infer alia, the Coneessionaire
and its Contractors, emplovees, successors, permitied assigns, insurers and underwriters
and of any right of the insurers of any set-off or counterclaim or any other deduction,
wherher by attachment or otherwise, in respect of any Lability of any such Person msured
under any such policy.

PKIIA hereby releases and waives any and all nghts of recovery against, /nler afta, the
Concessionaire and its Contractors, employees, successors, permitted assigns, insurers
and underwriters, which PKHA may otherwise have or acquire in or {from or in any way
connected with any loss covered by policies of insurance {other than third parry lability
insurance policies) maintained or required to be maintained by the Concessionaire
pursuant to this Apreement, or because of deductble clauses in or inadequacy of imirs of
any such takaful finsurance covers.

PKHA shall facilitate the exemptions as required under Section 166 of the Insurance
Ordinance, 2000, if applicable.

Subject to Section 16.5, if the Financing repayment ohlipations remain outstanding, the
Financiers and the Concessionaire shall be the joint bencticlaries of all takaful/insurance
covers taken by the Concessionaire,

SUBDRDINATION OF RIGHTS T0O INSURANCE

PKHA acknowledges and agrees that the interest of PKIHA, its officers and employees in
and to the insurances maintained by the Concessionaire pursuant to this Agreement shall
be subordinate to the interests in such insurances of the Financlers under the Iinancing
Agreements.

SAVINGS

Neither failure to comply nor full compliance with this Section 16 [[nsmrance] shall relieve
the Concessionaire of its liabilides and obligations under this Agreement, and in
particular the Concessionaire’s obligation to hold PKHA harmless in compliance with
any indemnity provisions contained in this Agreement.
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17. FORCE MAJEURE

17.1 INTERPRETATION

17.1.1 Far purposes of this Agreement, a Force Majeure Fvent shall mean the occurrence in
Pakistan of a Non-Political Event, a Polidcal Event or an Indirect Political Fvent, as
defined in Sections 17.1.2, 17.1.3 and 17.1.4, respectively (and includes the impact or
consequence thereof), which is beyand the reasonable control of the Affected Party, atd
the occurrence whereof could not have been reasanably foreseen on the Effective Date
by exercise of due dilipence and which makes performance and discharge of the
obligations of the Affected Party under this Agreement impossible or impractical.

17.1.2 A Non-Political Event shall mean one or mare of the following acts or events which
makes 1t impossible or impractical for the Concessionaire to perform any of irs
obhganons:

{a) major earthquake, unusual flood, inundation, landslide;
(L) storm, tempest, hurricane, cyclone, lightening, thunder or other extreme
atmospheric disturbances;
(c) fire caused by reasons not attributable o the Concessionaire or PKHA or any of
the representatives of the Concessionaire or PKHA; or
() disruption in the procurement of raw materials for the Works.
17.1.3 A Polirical Event shall mean any event, including, the following, which makes 1t illegal,

impossible or impracueal for the Coneessionaire to perform its c.lbligaﬂrms:
(a) Change in Law;

(L) an acion of the GoP, GoKPK, PKIHA ot a Public Sector Entty having a
Material Adverse Effect; or

{c) an action of the GaP, GoKPK, PKHA or a Public Sector Enuyy of
expropriation, nationalization or compulsory acquisiion or take-over of the
Project Assets or any part thereof (other than in accordance with Secuon 1-1.23)
or of the Concessionaire’s rfights under this Agrecment;

Provided, however, that a Change in Law for which no relief is provided nnder rhe rerms
of Sceton 20 [Chauge i Law) shall be deemed to be a Political Lvent.

17.1.4 Ao Iodirect Political Dvent shall mean any of the following events which makes it

impassible for the Concessionaire to perform any of irs obligations:

() ionizing radiation, serious epidemics, contaminaton by radioacoviry from nuclear
fuel, any nuelear waste ar radicactive toxe exploston;

strikes, protests, boycotts, labour distuptions or any arher industrial disturbance
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17.3

17.3

1

{c) wat, hostilices {whether war be declared or fot), acts of terrorisim, rebellion, rots
or cthnic violence, civil commoton, unrest. disruption eivil war or armed
conflicts or state of emergency: or

(d) invasion, act of forcign enemy, conflict with weapans or military actions.
MITIGATION MEASURES

PKHA and the Concessionaire acknowledge their mumal fmterest to direcr, 1w the extent
possible, their decisions as a consequence of a Force Majeure Event towards the
completion of the Works and the continued operation of the Project Assers, or any part
thereof, for the full duration of the Concession Periad in accordance with the terms of
this Agreement, and shall o this end farmulate damage mitigation measures in
accordance with Sectiom 17.3.2(¢).

OBLIGATION TO NOTIEY

As s00n as practcable and in any case within one (1) Month of the date of accurrence of
a Force Majeure Event or the date of knowledge thereof, the Affecred Party shall notify
the other Partv of the Force Majeure Event setting out, infer ala, the following in
reasonable detail:

{a) the nature and extent of the Foree Majeure Event;
(15) the esumated Force Majeure Period;
() the nature of and the extent to which, petformance of any of its obligations

under this Agreement 1s affected by the Force Majeure Fvent;

(d) the measures which the Affected Party has wken or proposes w take to alleviate
or mitigate the impact of the Farce Majeure Event and to resume perforance of
such of its nbligations as are affected thereby; and

(e) other relevant informaton concerning the Force Majeure Event and/or the
nights and obligations of the Parties under this Agreement,

As soon as practicable and in any case within seven (7) Days of noufication by the
Affected Party in accordance with the preceding Section 17.3.1, the Partics shall meer,
hold discussions in good faith and where necessary conduct physical inspection /survey
of the Project in order o

ey assess the impact of the underlying Foree Majenre Fvent:
(b)  determine the likely duration of the Force Majeure Period: and
{c) formulate damage mitigaton mcasures and steps to be undertaken by the Parties

for resumption of oblipations the performance of which shall has ©
by the underlying Force Majeure Fivent.
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17.3.3 The Affected Party skall, during the Foree Majeurc Period, provide to the other Party
with regular (nor less rthan Weekly] reports concerning the matters ser our in the
preceding Section 17.3.2 and also any Information, details or documents which the ather
Pasty may reasonahly require,

17.3.4 Nom'ithsmndr'ng the terms of this Secrion 17.3, the Concessionaire is entitled 1o issie a
Termination Nodce forthwith upon the occumrence of an event set our in Section
17.1.5(c), in which case the applicable provisions of Section 21 (Terminativn] shall apply.

17.4  PERFORMANCE OF OBLIGATIONS

1741 If the Affected Party is rendercd wholly or partially unable 1o petform any of irs
obligations under this Agreement because of a Foree Majeure Event, it shall be excused
from performance of such abligation to the extent il is unable o perform the same on
account of such Foree Majeure Even; provided, however, that:

{a) the excuse from performance shall be of no greater scope and of no longer
duration than is necessitated by the Force Majeure Event;

(b) the omelines for performance by the Concessionaire of its relevant
obligations o be performed under this Agreement, the Construction Petiod
and/or the Concession Periad, as applicable, shall be extended by the l'orce
Majeure Peniod (as determined by the Independent Engineer in writin 7

(<) the Affected Party shall make all reasonable efforts to mitigate or limit damage, if

any, eaused or likely 1o be caused to the Projecr Assets as a result of the Force

Majeure Evenr and ro resrore the Project Assets, in aceordance with (rood

Industry Practice and its relative obligations under this Agrcemen:

(d) the Aftected Party shall take all remedial measures, including, duly prosecuting
and exhausting all such remedies available to the Affected Party under the
Applicable Laws:

(e) when the Affected Pariy is able to resume performance of its obligations under
this Agreement, it shall give (o the ather Party written notice to that effect and
shall prom pily resume Performance of irs obligations hereunder;

() the Affected Party shall continue to perform such obligations which are not
affected by the Force Majeure Event and which are capable of bemg performed
in accordance with this Agreement.

17.5  ALLOCATION OF COSTS

17.5.1 Upon ocenrrence of a Force Majeure Event, the Tncremental and Consequential Costs
shall be allocated as follows:

(a) upon occurrence of a Non-Political Fvent, all Tncremental and Consequennal
Costs shall be on the account of the Concessionuire and PRHA shall not be
liable or responsible for the same in any manner; :
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17.6.2
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(b upon occurrence of an Indirect Poligcal Fyvent or 2 Political Event, PKHA shall

fund and bear the Incrementul and Consequential Costs within fifrecn (15) Days
of certification of the same by the Independent Engineer upon  the
Concessionaire’s writren request,

TERMINATION OCCASIONED BY FORCE MAJEURE

If 2 Force Majeure Fvent continues or is in the reasonable jidement of the Partes likely
to contnue bevond o periad of sx (6) Months, the Parfies may mutually decide o
Terminate this Agteement or continue this Agreement on mutually agreed revised terms
(which may include revision of the Financial Model). If the Pardes are unable to reach an
agreement in this regard, either Party shall, afier expiry of the said peniod of six ()
Months, be entided 1o Terminate this Agreetnent,

If cither Party, having become entitled to Terminate this Agreement pursuant to Section

17.6.1, so decides to Terminare this Agreement, it shall issue 4 Terminaton Notice

sefting aut:

() in sufficient detail the underlving Force Majeure Fvent:

(b) the Termination Date which shall, other than in respect of an cvent specified in
Section 17.3.4, be a dare occurting not earier than sixy {60 Days from the date

of the Termination Natice;

(c) the estimated Terminadon Payment, including, details of compuration thereof:
and

{cl) any other relevant information
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18.1.1

181.2

COMPENSATION Evparys VENT
—— T LNSATION EVENTS AND REI.IEJ:I_'JIJWH

s B e e
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COMPENSATION LVENTS
“Compensation Eveni” means and 1nclndes any of the folloy P

{a) the delayed delivery of the Concessian Area, the Additional Land, and/or the
Ancillary Rights in accordance wich Section 3.1 (hut only if and so lang as such
breach or falure does not constitute an PKIHA Fvent of Default pursuant 1o the
terms of this Agreement whereupon the Concessionaire clects to Ferminate this
Apreement):

(b) interference with peaceful possession of the Concession Area, the Additional
Land, and/or the Ancillagy Rights in accordance with Secrion 3.5;

{e) a Variation to the Approved Detailed Design pursuant to Section 8.2.4;

{d) the delayed completion of the Works due to delay in the removal, relocanon
diversion or reinstatement of Public tilines pursuant to Secuon 9.2

(e occurrence of an event under Sections 13.1.8 or 13.1.9 which entides the
Concessiomaire to relief in terms of Section 13.1.8 or13.1.9;

(f) failure or inability of PIHA o comply with Sections 15.3.1 (a) or 15.3.1(b);
(& at the reques: of P LA, reduedon in the Toll rates or non-implementaton of

the Toll escalation in the manner set our in SCHEDULE B [TOLL STRUCT: 'RE| by
the Concessionaire pursuant to Section 15.5.1;

) PKHA fails to facilitate the Concessianaire 1o adjust the Tolls as per the Taoll
escalation procedures set our in SCHEDULE B [Toi L STRUCTURE] or otherwise
under rhe terms of this Agreement including in aceordance with Sec tons 11.1.2,
15.1.4 and 29.21.2;

(1) temporary take-ovet of the aperations of the Fxpressway, or any patt thereol, hy
PKHA in accordance with Section 14.23.1;

(i) Change in Law pursuant to Section 20 [Chauge in Lapd; and
(k) any other event specifically seated in this Ageecoent in respect of which the

Concessionaite i entitled to Incremental and Consequential Costs and/or an
extension of ome for rthe Delay Duratian,

CONREQUENCES OF A CoMPENSATION EVENT

On the occurrence of a Compensation Event, rthe Concessionaire shall be entitled to
exercise the rights under such Scetons of rhis Agreement, as correspond to and are
pevant 1o such Compensadon Event,
3
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182 RELIEF EVENTS

18.2.1 "RELIEF EVENT™ means and includes any of the following events, which conld nor
reasonably be expected o be avoided by the Concessionaire acting in accordance with
Good Industry Practice:

(a) any fire, explosion, tempest, adverse weather conditions, flood, 1onizing radiation,
carthquakes, riots and civil COMMOMION, Or pressure waves caused by devices
travelling at supersonic speed, to the extent the same do not constitute 1 Force
Majeure Event:;

(b} other than an PKHA Evenr of Default, any failure by PKHA or any Public
Sector Entity to earry out works or provide services of a nature which have a
direct bearing on performance by the Concessionaire of its obligations under this

Agreement;
(<) any accidental loss or damage to any of the Works and/or the Project Assers:
(d) any off-site failure or shoriage of power, fuel or transporr;
(¢) any blockade or embargo which does not constiture a4 Force Majeure Event
(9 the discovery of any heritage objects or resources that could nor reasonably have

been discovered by proper due diligence as contemplated in Secrion 3.7. 13

() any official or unofficial strke, lockout, o slow or other such labour disputes
generally affecting the mransport sector or 4 significant secror of it, unless any of
the events listed in Sections 18.2,1 (a) ter (g) inclusive arises (dircetly or indirectly)
as a result of any negligence, willul conducr or defaulr of the Concessionaire or
any Contractor.

18.2.2 CONSEQUENCES OF A RELIE

(a) If and to the extent that a Relief Evenr:

F EVENT

(1) causes a delay in the Service Commencerment Date; and/or

(i) has a Mareral Adverse Effect on rhe ability of the Concessionaize to
perform any nf its obligatons under this Agreement,

then the Concessionaire shall be enttled ro apply for relief from any sphts of
PKHA arising under Section 21 [Tevneenation).

() To obain relief, the Concessionaire shall:

(1) a8 soon as practcable, and in any event within fifreen (15) Days after 1t
becomes aware thar the Relief Event has caused ar js likely to cauze delay
and/or have a Materal Adverse Fffect on the ability of the
Concessionaire to perform its obligntions pursuanrt 1o the terms of this
Agreement, give to the Independent Engincer a written notice of its claim
[or relief from its obligations under this Agreement, includi a
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(d)

(e)

(0
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ot the nature of the Reljef Event, the date of ocenrrence and irs likely

duration;

(i1) within ten (10) Days of receipt by the Independent LEngineer of the notice
referred to in Section 1822 (L)), give full demils of the relicf claimed;
and

()  demonstrate to the reasomable satisfaction of the Independent Engineer,
as the case may be, char .

(A}  the Concessionaire and jts Contractors could not have avoided
such occurrence or consequences by steps which they might
reasonably be expecred to have taken;

(B) the Relief Event directly caused the delay to the Service
Commencement Date or the need for relief from other obligadons
under this Agreement;

(€ the dme Jost andfor relief from the obhgations under this
Agreement chimed could not reasonably be expected to be
mitigated or recovered by the Concessionaire actingr In accordance
with Good Industry Practice; and /or

D)  the Concessionaire is using reasonable endeavours o perform i
obligations under this Apreement.

In the event that the Concessionaire has complied with irs abliganons under
Section 18.2.2 (b), then:

(i) the Service Commencement Date shall be postponed by the Delay
Duration or such longer period of time as shall be reasonable, in the
opinion of the Independent Lnginecr, as the case may he, for such a
Reliet Event, taking into account the likely effect of delav: and/or

(1) PKHA shall not be enttled to exercise jis rights to Terminate this
Agreement under Section 21 [ Termivation),

The Concessionaire shall notify the Independent Enginecr, with 2 copy to
PKHA, if at any dme it receives or becomes aware of any further information
refating 1o the Relief Fvent, giving details of that information o the extent that
such information is new or renders in formation previously submirted materally
inaccurate or misleading,

In the evenr of a Relief Bvent stipulated in Section 18.2.1 that continues for 1
period in excess of six (6) Months, the Parties shall mect in arder to find a
mutually satisfactory solution for dealin g with such prolonged Relief Event,

If the Partes cannot agree on the extent of the relief required, or PRIHA
disagrees that a Relief Bvent has occurred or that the Concessionaire is entided to
2 . - » - oy il o T
any extension of the Service Commencement Date and/or other ; B _J';-;);r_:}yrs,x
- . o E A
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obligations under this Agreement,

the Partes shall resalve the ¢
Fast-Track Dispute Resolution in ¢

cordance with Section 24,
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19. SUBSIDY, EQUITY, SUBORDINATE FINANCING AND RELATED MATTERS
19.1  SuBsIDY AND EQUITYy FUNDING AND UTILIZATION
19.1.1 The Parties hereby acknowledge and agree thai;

(a) PKHA shall fund the PKIA Funding Amount in the Class B Equity
Subscription Account in accordance with the tetms of this Agreement and the
EFU Agreement to fund the Estmated Project Cost;

(b)  PKHA shall fund the Tnital PKHA Funding Amount in the Class B Equity
Subscription Aecount on the Effective Dare;

{c) PKHA shall fund the Balince PKITA Funding Amount in the Class B Equity
Subscription Account on the Balance PKHA Funding Amoun; Funding Date in
accordance with the terms of the EFU Agreement;

() the Sponsor shall fund the Equity in accordance with the terms of the EFU
Agreement; and

(¢ the Initial PKHA Funding Amount, the Balance PKIIA Funding Amount, the
Subordinate Financing and the Cquity shall, in each case, be Utlized by the
Concessionaire in accordance with the terms of the EFU Agreement,

19.12 The PKHA Funding Amount and the Subordinare Financing (each, a “Specilic

Payment”) shall be paid by PKHA;

(a) free of any restiction or condition (except the restriction thar the Specific
Payment shall be used for the Project in tertns of the Agreement, the PKIJA
Agreements and the Financing Agreements);

(b) tree and clear of and (except to the extent required by A pplicable Law) without
any deduction or withholding on account of any Tax; and

(o) without deduction ar withholding (except to the extent required hy Applicable
Law).

19.1.3 11 (a) GoKPK and/ar PKHA (or any other person) (the “Obligor™] is required by

Applicable Law to make any deduction or withholding on account of any Tax or other
amount from any Specific Payment; or (b) the Obligor (or any Person on its behalf) is
required by Applicable Iaw to make any deduction or withholding from, or any payment
on or caleulated by reference to a Specific Payment:

oy
(a

the Obligor shall notify the Concessionaire of any such requirement or any
change in any such requirement as soon as it becomes aware ofii;

the Obligor shall pay any such Tax or ather amount before the dare an which
penalties attach thereto, such payment to be made (if the liabiliy is Imposed on

the Coneessionaire and/or the Sponsor) on behalf of and in the namg,gi,'vﬂu%

-
party; and ol
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the Specific Payment payable by the Obligor in respect of which the relevant
deduction, withholding or payment is required shall be increased to the extent
necessary to cosure that, after the muking of thar deduction, wirthholding or
payment, that party receives on the due date and rerains (free from any liability in
respect of any such deduction, withholding or payment; a net sum equal to what
it would have reccived and so retained had no such deduction withholding or
pavment been required or imade.

19.2  Barance PKHA FUNDING AMOUNT FINANCIAL INSTRUMENT

19.2.1 ISSUANCE

(a)

lay
{b)

(d)

PIKHA hereby agrees and undertakes to provide a standby letier of credit in the
form and manner set out in Sections 19.2.1(h) 1o (d) {to be issued by the Balance
PKHA Funding Amount Financial Instrument Issuing Bank) for the Balance
PKHA Funding Amount {the “Balance PKHA Funding Amount Financial
Instrument”) and hereby agrees to maintain the same in accordance with the
terms of this Agreement,

PKILA hereby agrees and undertukes that the Balance PKITA Funding Amount
Financial Instrument shall be issued on its behalf, The Balance PEKHA Funding
Amount Financial Instrument issued on behalf of PRKHA shall be fully secured by
PKIIA as a principal debtor and not as surety withoul any recourse (o the
Concessionalre, its assers or properues. All costs, expenses, fees and other
charges of any nature associated with the issuance, maintenance and encashment
of the Balance PKIHA Funding Amount Finandal Instrument shall be borne
solely by PKTTA.

The Balance PKHA Funding Amount Financial Instrument shall be issued in the
form and substance acceptable to the Concessionaire and the Financiers and the
Ralanee PKHA Funding Amount Financial Instrument Tssuing Bank shall be
acceptable to the Concessionaire and the Financiers.

The Balance PKHA Funding Amount Jinancial Instrument shall be
unconditional, irrevocable, encashable in accordance with the terms thereof and
shall be payable on first written demand without any prior notice, reference or
recourse o PKHA or any other enrity. PKIIA hereby agrees to the terms of
enicashment of the Balance PKHA Funding Amount Financial [ustrument issued
on its behalf, as set out in this Section 19.2.2 [Ewushwend and in the Balance
PEHA Funding Amount Financial Instrument.

1222 ENCASHMENT

{'zljl

Without prejudice to or 11 any way limiting any other provisions of this
Agreement, the Balance PKIIA Funding Amount Financial lnstrument may be
encashed in accordance with this Agreement in the following circumstances:

fap—— -

(1) pursuant to Secton 19.2.3(b);

(1) pursuant o Secuon 19.2.3(¢); and
p
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(1) pursuant to Section 19.2.4(a).

19.2.5 AMOUNT, VALIDITY PERIOD AND RELATED MALTTERS

()

(b)

The Parties acknowledge and sgree thar PKILA shall issue the Balance PICHA
Funding Amount Financial Tastrument on the Effectve Date.

The Parties acknowledpge and agree that rhe Balance PEIIA Funding Amount
Financial Instrument shall be established and maintained and shall be valid, at the
time of issvance, until the dare fulling six (6) months following the Balance
PKITA TFunding Amount Funding Date (the “Balance PEHA Funding
Amount Financial Instrument Expiry Date™). In the cvent the Balance
PKHA Funding Amount Financial Instrument expires prior o the Balance
PKHA Funding Amount Financial Instrument Expiry Dare, PRHA shall extend
the validity of the Balance PKILA Funding Amount Financial Instrument, at least
ninety (90) days prior to its expiry, so as to keep it valid and enforceable until the
Balance PKHA Funding Amount Financial Instrument Expiry Date. In the event
of falure by PKIIA to extwend the validity of the Balance PKHA Funding
Amount Financial Tnstrument in accordance with this Section 19.23(h), the
Concessionaire shall have the right, upon issuance of the first written demand to
encash the Balance PKHA Funding Amount Financial Instrument to irs full
outstanding value. All proceeds from encashment of the Balance PKHA Funding
Amount Financial Instrament pursuant to this Section 19.2.3(b) shall be credited
to the Class B Equity Subscription Account and shall be Utilized in terms of the
EFU Agreement.

In the event of failure by PKITA to fund the Balance PIKTIA Funding Amount in
the Class B Equity Subseription Account by the Balance PKHA Funding
Amount Funding Date in accordance with the terms of this Agreement and the
EFU Agreement, the Concessionaire shall have the right, upon issuance of the
first written demand to encash the Balance PKITA Funding Amount Finaneial
Instrument to its Rull owtstanding value. All proceeds from encashment of the
Balance PKHA Funding Amount Financial Tnstrument pursuant to this Secton
19.2.3 (¢} shall be credited to the Class B Lquity Subscripdon Account and shall
be Utlized in rerms of the EFU Agreement.

1924 PAYMENT OF TERMINATION PAVMENT BY ENCASHMENT OF BaLaNnceE PKHA
FUNDING AMOUNT FINANCIAL INSTRUMENT

(a)

In the event of Terminardon of this Apreement and to the extent the Termination
Payment (or any part thereof) remains due, payable and ewstanding on the
Required Terminatdon Payment Date (the “QOurstanding Termination
Payment”), the Concessionaire shall be entitled to encash the Balance PIKHA
Funding Amount Financial Instrament in accordance with Section 21.6
[Compensation o Termination] below.

SUBORDINATE FINANCING

The Parties hereby acknowledge and agree that:

PIHLA shall disburse the Subordinate Financing in the Subordinate
Accomnt on the Effective Date to fund the Estimated Praject Costg
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