=t
\h}

the terms and conditions of the Subordinate Financing shall be governed by the
Subordinate Financing Agreement;

the Subordinare Financing shall, in each case, be Utdlized by the Concessionaire in
accordance with the terms of the EFU Agreement.
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20. CHANGE IN LAW

20,1 INTERPRETATION

20,11 For purposes of this Agreement, Change in Law shall be construed as the occurrence or
coming into force of any of the following, on or after the Effective Date:

{a) the adoption, promulgation, modification or reinterpretation on or after the
Effective Date by any Public Sector Enuy of any of the Applicable Laws
(including a deaision of a Public Sector Entity on or after the Eifective Darte
which amends or conthicrs with the Apphleable Laws esrablished or in etiect prior
to the Lffective Date);

]

any Lapse of Consent including (without limitadon) the imposition by any Public
Sector Entty of any condition in connecrion with the issuance, renewal,
extenslon, replacement or modification of any Consent on or after the Effective
Date, that establishes requirements for development, designing, engineering,
finanding, supply, construction, Testing, Commissioning, mamgement, insuring,
operalion, maintenance or transfer of the Project Assets that are materially maore
restrictive or onerous than the most restrictive or onerous requirements (1) in
effect prior to the Effective Date; (i) specified in any applicatan, or other
documents filed in connection with such applications for any Consent filed by
the Concessionaire; or (i) agreed to by the Concessionaire in the inancing
Agreements;

-

{e) the repeal, modificatian or re-cnactment of any of the Applicable Lavs;

{d) a change in the interpretaton or applicaton of any of the Applicable Laws by a
Court; and

(3] any change in the rates of any of the Taxes.
20.1.2 Change in Law shall not include:

{a) the coming into effect, on or after the Effective Date, of any provision of a
statute which is already in place prior to the Effective Date; or

(b) any new legislation or any change in the exisung legislition under the active
consideration of or in the contemplation of any Public Sector Entry prior to the
Effective Date, which is a matter of public knowledge.

20.1.3 Subject to the terms of this Agrecment, the Parties agree that the matters set our in
SCHEDULE J[FINANCIAL MobEL] in respect of the Financial Model, are to the best of
their knowledge the present interpretation or application of the Applicable Laws, and any
change in the interpretation or application thereof shall be construed as a Change n Law
for purposes of this Apreement.

20.2 NEGATIVE IMPACT OF CHANGE IN LAW

20.2.1 1f as a resulr of Chanpe in Law, the Concessionalre suffers an increase in costs, reduction
in net after Tax return or other financial burden, the ageregate financial effect of which
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.23

20,3

2031

exceed: Rupees Ten Milhon (PRR 10,000,000/ in any Accounung Year, the
Concessionaire may hotify PIKHA and the Independent Auditor of the following:

() the nature and the impact of the Change in Law on the Project;

{h) in sufficient derail, the estimate of the Incremental and Consequential Cosrs likely
to be incurred by the Concessionaire on account of the Change in Law;

() proposed amendments to this Agreement £0 as Lo put the Concessionaire in the
same financial position as it would have occnpied had there been no such Change
in Law resulting in an increase in costs, reduction in net after Tax return or other
financial burden as aforesaid; and

(e} the measures. which the Concessionaire has taken or proposes to take t mitigate
the impact of the Change in Law, including, in parocular, minimizing the
8
Incremental and Consequential Costs.

The Independent Auditor shall review the notificadon of the Concessionaire, and igsue a
determination and/or certification as to the (a) increase in costs, reducnon in net after
Tax return or other financial burden to be suffered by the Concessionaire on account of
the Change in Law and the Incremental and Consequential Costs, and (b) proposed
amendments to this Agreement so as to put the Concessionaire in the same financial
position as it would have occupicd had there been no such Change in TLaw resulong in
such increased cost, reduction in rerurn or other financial burden as aforesaid.

Upon the determination and/or certificarion of the Independent Auditor as aforesaid,
the Parties shall meet as soon as reasonably practicable and either agree on the
amendments 1o this Agreement proposed by the Independent Auditor or on alternative
arrangements to implement the foregoing; provided, that if no agreement is reached as
Aforesaid between the Parties within ninery (90) Days of the meeting pursuant (o this
Section 20.2.3, the Concessionaire may by notice in writing require PKIIA fo pay the
Ineremental and Consequential Costs certified by the Tndependent Auditor pursuant Lo
Section 20.2.2 thar would put the Concessionaire in the same financal postton it would
have occupied had there been no such Change in Law resulting in such increased cost,
ceduction in retutn or other financial burden as aforesaid. PKHA shall make such
payment within fifteen (15) Days of receiving such notice, 1 PII LA shall Dispute such
caim of the Concessionaire, the same shall be finally settled in accordance with the
Dispute Resolution Procedure.

POSITIVE IMPACT OF CITANGE IN LAW

If as a tesult of Change in Law, the Concessionaire enjoys a reducton in costs, increase
i net after Tax recurn or other financial benefit, the aggrepate linancial effect of which
exceeds Rupees Ten Millkion (PKR 10,000,000/ 1 any Accounfing Year, the
Concessionaire shall share such information with PRILA within ninety (90} Days of the
close of the Accounting Year, and PKIIA may noufy the Concessionaire and the
Independent Auditor of the following: FERRS

the nature and the impact of the Change in Law on the Project;
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20,32

(b in sufficient detail, the estimate of the likely reduction in costs, increase 1 net
after Tax rerurn or other financial benefit 1o be enjoyed by the Concessionaire on
account of the Change in Law; and

(¢ proposed amendments to this Agreement so as 1o pul the Concessionaire n the
same [inancial pasition as it would have occupied had there been no such Change
in Law tesulting in such decreased cost, increase in return or other financial
benefit as aforesaid.

The Independent Auditor shall review the notification of PKHA, and issue a
determination and/or certification as to the (a) reduction in costs, increase in net afier
Tax return or other financial benefit to be enjoyed by the Concessionaire on account of
the Change in Law, and {b) proposed amendments (o this Agreement 0 as Lo put the
Coancessionaire in the same financial posidon as it would have occupied had there been
no such Change in Taw resulting in such deereased cost, increase 1n rewrn or other
financial benefir as aforesaid.

Upon the determination and/or certification of the Independent Auditor as aforesaid,
the Parties shall meet as soon as reasonably practicable and either agree on the
amendments 1o this Apreement praposed by the Independent Auditor or on aliernative
arrangements to implement the foregoings provided, that it no agreement 15 reached as
aforesaid between the Partes within ninety (90) Days of the meeting pursuant to rhis
Section 20.3.3, PKHA may by notice in writing require the Concessionaire to pav the
amount certified by the Independent Auditor pursuant ta Section 20.3.2 that wauld put
the Concessionaire in the same financial position ir would have occupied had there heen
no such Change in Law resulting in such decreased cost, increase n retuin or other
Anancial benefit as aforesaid. The Concessionaire shall make such payment within Lifteen
(15) Days of receiving such notice. 1l the Concessionaire shall Dispure such claim of
PKIIA, the same shall he finally sertled in accordanee with the Dispute Resolution
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TERMINATION

21.1

2111

PKHA EVENT OF DEFAULT

“PKHA FEvent of Default” means any of the following cvents:

(a)

(b}

(£)

(1)

a Macerial Breach by PEHA of any PIKHA Apreement;

a failure by PKHA to make payment of any amount or amounts that are due and
payable by PKIHA under this Agreement (which amount or amaounts aze 10t in
Dispute) and such failure continues for fifieen (15) Busincss Days from the date
on which such amount or amounts becamne duc and pavable in accordance with
the terms of this Agreement;

subject to the terms of this Agreement, PISHA is in breach of any of its
obligations under this Aprecment, and PKHA has failed 1o cure such breach
within thirty (30) Days of receipr of notice thereof issued by the Concessionalre;

any representagons made or warranties given by PEHA under this Agreement
have been found to be false or misleading in a material aspect;

PKHA rakes any action, administrative, politicul or legislative in nature, that 1s in
derogation of the terms of thix Agreement and has the consequence of
suspending or Tenninating or changing the terms of this Agrecment to. the
detriment of the Concessianaire;

PKHA obstructs the Concessionaire from undertaking any of its obligatons or
excrcising any of its rights pursuant to this Agreement;

default has occurred under any of the Financing Agreements, which default is
occasioned by non-performance, defaulr, or breach by PKIHA of its obligations
under this Agreement and/or any PKHA Agreement;

PKHA fails to relocate the Public Utilides and/or make available or cause to he
made available to the Concessionaire the Vacant Possession of the Concession
Atea, and if required, the Additional Land, free from any Fncumbrance, rogether
with the Ancillary Rights within the ime period supulated in this Apreement;

PKHA interrupts, interferes, suspends or takes over the rght ot the
Concessionaire to operate the Project Assets, including, the rghr to collect the
Toll Revenue, the Expressway Service Areas Revenue and/or the Other Revenue
during the Concession Period, except in accordance with the lenns of this
Agreement;

PKILA fails to facilitate the Concessionaire 1o adjust the Tells as per the Tall
escalaton procedures set out in SCHEDULE B [TOLL STRUCTURE] or ntherwise

under the terms of this Agreement, including in accordance with Secgons 11.1.2,
1514 and 29.21.2; or

by this Agreement.
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21.1.2 TERMINATION FOR PKHA EVENT OF DEFAULT

(a) Upon the occurrence of an PKHA Event of Default, or within seven {7
Business Days afier the Concessionaire becomes aware of same, the
Concessionaire may serve a Default Nonce on PRHA dedaring an PKHA Hvent
of Detfault and giving PKHA a perind of fifteen (13) Business Days within which
to initiate the relevant acton ra remedy the breach and a further reasonable
period of not less than thirty (30) Business [ays ro eomplete the said acuon to
the sansfacuon of the Conecessionaire. If no satisfactory action 15 initiared by
PKHA within fificen (15) Business Days of the issuance of the Defanlr Nonee,
or despite the initiation of such satsfactory action, the relevant PIILA Event of
Default has not been remedied or rectified within the further period of at least
thirty (30) Business Days, then the Concessionaire may Terminare this
Agreement, and ro this end may issue a Termination Notice to PKHA indicating
the effective Termination Date (which shall in no case be eatlier than rwe (2)
Months from the dare of the Terminaton Nouce).

(1) The issuance of the Default Notice or the Tenminaton Nouce by the
Concessionaire occasioned by an PKHA Event of Default shall not prejudice any
other right or remedy thar the Concessionaire may have against PRIIA under this
Agreement or by law, including, on account of any antecedent breach of any
obligation of PRITA.

(c) If, upon the occurrence of an PKHA Event of Default, the Concessianaire
decides nat to issue the Default Notice or (after having issued the Default
Nodce) the Concessionaire decides not o issue the Termination Matice, the
Coneessionaire shall notify PKIIA of its decision, but the same shall not
prejudice any of the Concessionaire’s rights to any remedy thac it may have under
this Agreement, the law and/or equity nor prejudice its nght to re-tssue a Drefaule
Natice at a later date if it so decides in irs sole and absolure diseretion, in which
case this Section 21 [Termiuaiion] shall apply ntatic pniandis.

{(dy  The Concessionaire shall not exercise or purport to exercise any nghts to
Terminate this Agreement, except as expressly set outn this Agreement.

F DEFAULT

21.21 “Concessionaire Event of Default” means any of the following events:
fa) a Material Breach by the Concessionaire of any PKHA Agreement;

{h) a resolution has been passed or a petidon for winding-up of the Concessionaire
has been admitted and a higuidator or provisional liquidator has been appointed
or the Concessionaire has been ordered to be wound up by a Court (excepr tor
the purpose of amalgamation or reconstruction with the prior Approval ot
I'KIIA as a conscquence of which the property, assets and undertaking of the
Councessionaire are transferred to the amalgamated or reconstructed entity and
the amalgamated or reconstructed entity has uncondinonally assumed the
obligations of the Concessionaire under this Agreement agzd-::l'fﬁi?{'j“ﬁh!:‘r
agreements entered into pursuant hereto): A il
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{c}

(d)

fe)

(£)

(e)

(h}

()

(k)

gy

the Concessionaire fails 10 achicve Fipancial Close within the ume period
specified in Section 10.4.1;

subject to the tenms of this Agreement, after achieving Financial Close, the
Concessionaire has not commenced the Works for a contnuous period
exceeding minety (90) Days, save where such failure is caused by a Permitted
Event,

there has been an Abandonment by the Concesslonaire;

any tepresentations made or warrantes given by the Concessionaire under this
Agreement are found to be false or misleading in 2 material aspect;

continuing, persistent or repeated Material Breach by the Concessionaire of any
of its obligations under this Agreement

failure by the Concessionaire to make any payment to PKHA in accordance with
SCHEDULE B [PAYMENT SCHEPULE] to the Subordinate Financing Agreement,
which failure is not cured within forty five (45) Days of a written nodce from
PKHA;

a change occurs in the ownership srructure of the Concessionaire without the
prior Approval of PKHA which results in a Change in Control;

the Concessionaire ceases to provide all or a substanual part of the Services in
accordance with this Agreement (other than as a consequence of a breach by
PKIIA of its obligadons under this Apreement, because of a Force Majeure
Event, a Compensation Event, a Relief Evenl or any other Permirted Event);

a failure by the Concessionaire to make payment of any amount or amounts that
are due and payable by the Concessionaire under this Apreement {which amount
or amounts are not in Dispute) and such failure contnues for fifteen (15)
Business Days from the date on which such amount or amounts became due and
pavable in accordance with the terms of this Agreetnent;

the Concessionaire fails to procure and maintain the Isurance cover as required
in terms of Section 16 [Lnwarauce;

the Coneessionaire has defaulted under any of the Financing Agreements;

any arrangement, composition or compromise with or for the benefir of creditors
being entered into by or in relarion m the Concessionaire;

the Concessionaire has tepudiated this Agreement or has otherwise expressed an
inrenton not to be bound by dus Agreement; or

the Concessionaire has suffered an atrachment levied oo any of its assets which
results 11 a Material Adverse Effcer on rthe Project and such attachment has
continued for a period exceeding six (6) Months.
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21.22

213

213

TERMINATION FOR CONCESSIONAIRE EVENT OF DEFAULT

{a) Upon the oceurrence of a Concessionaire Frent of Default, or within seven (7}
Business Davs after PKHA becomes aware of same, PKHA may serve a Default
Notice on the Concessionaire declaring a Concessionaite Tivent of Default and
giving the Concessionaire a petiod of thirly {30) Business Days within which to
initiate the relevant action to remedy the breach and a further reasonable period
of not less than sixty (60) Business Days 1o complete the said action to the
catisfaction of PKHA. If no satisfactory action is inidated by the Concessiofaire
within thirty (30) Business Days of the issuance of the Defuult Nortice, or despite
the initiation of such satisfactory action, the relevant Concessionaire Event of
Default has not been remedied or rectified within the further period of at least
sixty (60) Business Days, then PKILA may Terminate this Apreement, and to this
end may issue a Termunation Notice ro the Congessionaire indicating the
effective Terminadon Date (which shall in no case be earlicr than three )
Months {rom the date of the Terminadon Notice].

(b The issuance of the Defult Notice or the Termination Nodee by PRHA
oeeasioned by a Concessionaire Event of Default shall nor prejudice any other
right or remedy that PKHA may have against the Concessionaire under this
Agreement or by law, including, on account of any antecedent breach of any
obligation of the Concessionaire.

{c) If, upon the occurrence of a Concessionaive Fvent of Default, PKHA decides
not to issue the Default Notice or (after having issued the Default Notee)
PEKHA dedides not to issue the Termination Notce, PKHA shall notify the
Concessionaire of its decision, but the same shall not prejudice any of PKHA’s
rights to any remedy thar it may have under this Agreement, the law and/or
equity nor prejudice its right to re issuc a Default Notice at a later date if it so
decides in its sole and absolute discretion, in which case this Secuon 21
[ Termination) shall apply suteatis mutandis.

() PKHA shall not exercise ot purport to exercise any rights to Lerminate this
Agreement, except as expressly set out in this Agreement.

WITHDRAWAL OF DEFAULT NOTICE

Notwithstanding anything inconsistent contained in this Agreement, if the Party who has
been served with the Default Notice subsequently cures the underlying Event of Dyefault
within the dme period specified herein or within such other nme period as specified by
the Party serving the Default Notice, to the satisfacnon of the Pacey who issued the
Defaule Notice, the Default Notice shall be withdrawn by the Party which had issued the
same, provided, however, that the Party in hreach shall compensate the other Party for
any direct costs or consequences occasioned by the underlying Event of Default which
caused the issue of the Default Notice, which shall be determined by the Independent
Engineer and Independent Auditor jointly.

TERMINATION FOR A Force MATEURE DVENT

Cither Party shall be endtled ro Terminute this Apreement duc to 2 Force hMajeure Event
in accordance with Section 17,6 [Termindation Qvcasioned by Force Magjeure].
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21.5.4

CONCESSION AGREEMENT OF SWAT EXTRESSWAY

EFFECTS OF TERMINATION

TERMINATION
Notwithstanding any term of this Agrecment, on service of a Termination Nouce, this
Apreement shall only Terminate in accordance with the terms of this Secton 21

[Terminaiion).

CONTINUED EFFECT - NO WAIVER

Nouwithstanding any breach of this Agreement by either Party, and without prejudice to
any other rights which the other Party may have m relation to i, the other Party may
elect to continue to treat this Agrecment as being in full force and elfect and to enforee
its rights under this Agreement. The failure of either Party o exercise any right under this
Agreement, including, any right to Terminate this Agreement and any nght to claim
damages, shall not be deemed 2 waiver of such right for any continuing or subsequent
breach.

CONTINUED PERFORMANCE

Subject to the terms of this Agreement, the Parties shall continue (o perform their
respective obligations under this Agreement, notwithsa nding the giving of any Default
Notice or Terminatdon Notice, until the Termination of this Agreement becomes
effective in accordance with the terms of this Agreement.

TRANSFERS TC PKIIA ON TERMINATION

(a) Subject to the terms of this Agrecinent, upon the issuance of the Termination
Notice, the Parties shall promptly take all such steps which are necessary or
required ro enahle:

(1) the Parties to discharge their respective obligations to the fullest extent
possible, so as 10 maintan the continuity of service to the users of the
Expressway Secrion and/or the Expressway, or any pare thereol, as the
case may be, until the Termination Dute;

(i) the Termination Payment and all other amounts pavable by PRHA o the
Concessionaire. pursuant to the terms of this Agreement, to be yatd by

? [ a
the Required Termination Payment Date; and

(i)  Subject to the receipt of the Terminanon Payment by the Concessionaire,
the Project to be handed over to PKHA on the Transfer Date, frec from
any Fncumbrance.

(b} On the Transfer Date following the Termination Date, the Concessionaire shall:

(1) if the Concessionatre is undertaking Toll colleenion operations at the Toll
Plazas (A) to the extent permissible, transfer to PKHA all staff and
emplovees engaged in the Toll collection operations, at the aption of
PKHA, subject to the said personnel agrecing to such transfer, (B) hand
over and transfer ownership ro PKHA of such of the Conce LRk
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{e)

(i1)

(111

(1v)

(vi)

Intellecrual Property, and (C) hand-over the Toll callection operations fo

PlHA; or

if the Termination Date is prior ta Financial Close, (A) transfer all its
rights and interests in the Demiled Design, batches of the Detailed
Design already submitted to PILHA or the Approved Detailed Design, as
the case may be, (B) hand over and transfer ownership to PKHA of such
of the Concessionaire’s Intellectual Property, and (C) vacate the
Concession Area complelely; or

i the Termination Date is after Financial Close and prior to the
Expressway Section Completion Date, {A) transfer all of its rights and
interests in the Approved Detailed Design and the Works to PKHA, 1)
cease all Works in or at the Concession Area, remove from the
Concession Area all ite workmen, employees, servants, agents, and
Contractors, (C) hand over and transfer ownership to PKHA of such of
the Concessionaire’s Intellectual Propetty, and (D) vacate the Concession
Area completely; or

if the Termination Date is after the Expressway Section Completion Date
but prior to the Project Compledon Date, (A) cease the activities relaling
to the operations and maintenance of the Project Asscts {including the
Toll collection operatons at the Toll Plazas), (B) remove from the
Concession Area all its workmen, employees, servants, agents and
Contractors, (C) hand-over physical possession of the Concession Area
to PRILA, (1] vest with PKHA all assers, rights and cautlements which
have been transferred or conveved by PKHA to the Concessionaire, (1)
hand over and transfer ownership to PKHA of sach  of the
Concessionaire’s Intellectual Property, and (F) vacate the Concession
Area completely; or

if the Termination Date is after the Project Completion Date, (A} transfer
all of its rights and interests in the Approved Detalled Design to PKHA,
(B) ensure that the Project Assers are in the state required in accordance
with Section 22 [Handback], and () transfer the ownership rights to the
Project Assets, including such of the Conrcessionaire’s  Intellectual
Property, to PKHA ar its own cost and expense, free from any
Eocumbranee; and -

hand-over to PRIHA the Concession Area;

Jpon cftective Termination of this Agreement and subject to pavment of
Termination Payment by PKHA to the Concessionaire, PRITA shall, have the
powet and authority to:

entet upon and take possession and control aof the Concession Area
and/ or the Project Assets forthwth;

prohibir the Concessionaire and any Person claiming through or under
the Cotcessionaire from cntering upon the Concession Area and/or
dealing with the Concession Area:
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()

()

(i)  step-in and succeed upon election by TPKHA withont the necessity of any
further actdon by the Cancessionaire, to the Intercsts of the
Concessionaire under such of the agreements/contracts entered into
pursuant ro this Agreement, as PKHA may in its discretion deem
appropriate with effect from the date of communication of such election
tar the other counterparty to the relatve agreement/ contract entered into
pursuant heretor provided, however, that any sums claimed by such
counterparty as being due and owing for work and services performed or
accruing on account of any act, omission, or event pror to such date of
clection shall and shall always consdtute Financing berween the
Cancessionaire and such counterparty and PKHA shall i no way or
manner be liable or responsible for such sums. The Concessionaire shall
ensure that the agreemnents/contracts entered into pursuant herera
contain tepms necessary to give effect to the terms of this Section
21.5:4(c);

Notwithstanding anything countained i this Agreement and subject to mutual
agreement of PKIA and the Coancessionatre, PRKHA shall not, 28 a conscguence
of Terminadon, have any oblignnon whatseever to compensate for 4 loss of
employment, continuance ot repularization of employment, absorpuon or re-
employment on any ground, in relauon 1o any Person in the employment of or
engaged by the Concessionaire in connecton with the Project.

In the event the Termination Payment, or any part thereof, are not received by
the Concessionaire, by the Required Temmination Payment Date, all costs,
including, interest {including capitalized and accrued interest), mark-up, penalty
charges and financing/ funding costs shall continue to acerue against PRKHA unol
full and tinal settlement of the Terminanon Payment.

Motwithstanding anything to the contrary sct out in this Agreement (i} the
occurrence and achievement of the Termination Date and the Transfer Dare, (i)
the Termination of this Agreement and that of all righrs, fitles and interests of the
Concessionaire, and (iii) the vacarion of any Fncumbrance created in favour of
the Financiers in tetms of the Financing Agreements; shall be, in each casc,
subject o receipt of the Termination Payment by the Concessionaire,

21.5.5 TransrERs 10 PKIIA ON EXPIRY

(a}

This Agreement shall, unless otherwise Terminated prior to the Expiry Date,
stand concluded on the Day following the Expiry Date. On the Day following
the Expiry Date, the Concessionaire shall:

(i) {\) 1o the extent permissible, transfer to PRIIA all staff and employees
engaged in the Toll collection operations, at the option of PKTIA, subject
to the said personnel agreeing to such wansfer, and (B} hand-over the
Toll collection operations of the Toll Pluzas ro PKILA;

() transfer all of its rights and 1nterests i the Approved Derailed Design
to PKITA, (B) ensure that the Project Assets are in the state required 1n
accordance with Section 22 [Herdback), and (C) transfer the ownership
rights to the Project Asscts, including the Concessionaire’s Tnrellecual

i,
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Property, to PKHA at its own cost and expense, free from any
Encumbrance, for 2 nominal consideranon of PKR 15

(iif) vacate and hand-over to PKILA the Concession Area;

{iv) (A} cease the activities relating to the opera dons and maintenance of the
Project Assets (including the Tall collection operations at the Toll
Plazas), (B) remove from the Concession Area all s workmen,
employees, servants, agents and Contractors, and (C) vest with PEKHA all
other assets, tights and entitlements which have been transferred or
conveyed by PKITA to the Concessionalic;

{v) deliver to PIZHA (as far as not already delivered to PKILA} one complete
set of:
(A) “as-built” drawings and tinal right of way drawings:
(B) mainrenance, operation and trining ma nuals for the Facilites to

the extent that they exist or the Concessionaire has an obligation
in terms of this Agreement 1o acquire or prepare them; and

(C)  the historical operating data and plans of the Facilities, its
furniture, fittings and equipment

(vi)  use all reasonable endeavours to procurc that the benefit of -all
manufacturer’s warranties in respect of mechanical and electrical plant
and equipment used or made available by the Concessionaire under this
Agreement and included in the Projec: Assets are assigned, or otherwise
transferred, o PRHA:

{wii) ensure, 1o the extent practicable, tha provision is made in all relevant
contracts of any description wharsoever o which the Concessionalre or
any Contractor is a party in respect of the Project to ensure that PKHA
shall be in a position to exetcise irs rights, and the Concessionaire shall be
in a position to comply with its obligatons, under this Secton 21.5.5;

(vit) remove from the Concession Area all ‘property not required by PRIA
pursuant to this Section 21.5.5 and if it has not done so within ffteen (15)
Business Davs after any notee from PRHA requiring 1t ta do so, PRHA
may (without being respansible for any loss, damage, costs or expenses)
remove and sell any such property and shall disburse any proceeds less all
docutnented and verifiable costs incoreed to the Concessionaire; and

{ix)  deliver, or cause o he dulivered, o PRHA:

(A) subject to Scction 21.5.5(a)(ix)(B), any keys, remote access
apparatus and computer access cards o the Faciliries; and

(1) any copyright licences for any compurer progranimes {or licenses
1o use the samne) necessary for the operation of the Facilities, 1if
required by PKHA, at such charge aud on such temms and
conditions as agreed upon between PKITA and the owneestihe
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(b)

televant computer programimes, to enable PKHA and it
respective employees, agents, cONLracrors, subcontractors and
other nominees to access and otherwise use such dam for the
purposes set out in this Agreement (bur excluding computer
programmes that have been acquired by the Concessionaire for its
own use and not solely for the purpose of provision of any of the
Services at the Facilities or rhe assignment or tansfer of which is
otherwise restricted).

If there remain any sums payable by PKHA to the Concessionaire, the
Concessionaire shall submit any such claims {together with relevant supporting
evidence thereof) o PIKHA and the Independent Auditor within fifieen (15
Days from the Expiry Date, and subject to the presenttment of such claims and
the verfication thercof by the Independent Audiror, PKHA shall make payment
of such claims wirhin seven {7) Davs thereafter.

21.5.6 TRANSITIONAL ARRANGEMENTS

f ]
L

For a period of three {3} Months both before and aflter the Fxpiry Date or in the
case of any eatly Terminadon for the period from the service of the Termination
Natice to three (3) Months after the Termination Dare, the Concessionatre shall
have the following obligations {on such rerms and subject 1o payment of such
compensation as agreed between the Partes, in case of assistance provided by the
Concessionaite after the Expiry Date or the Termination Date, as the casc may
be):

(1) the Concessionaire shall co-operate fully with PKHA and any suceessor
providing services to PKHA in the nature of any of the Services or any
part of the Services in order to achieve 1 smoath transfer of the manner
in which PKIIA abtains services in the namre of the Services and to
avoid or mitigate, m so far as reasonably pracnocalile, any mconvenlence
or any risk to the healta and safety of the employees of PRILA and
members of the public

{ii) If PICHA wishes to conduct a tender process with a view to enterning into
a contract for the provision of services {which may or may not be the
same as, or similar to, the Services ar any of them) following the expiry or
early Termination of this Agreement, the Concessionaire shall co-operate
with PKILA fully in such tender process including by:

(A)  providing any information which PRHA may reasonably require
to conduet such render exciuding any informadon which 1s
commereially sensitive to the Concessionaire (and, tor the
purpose of this Secrion, commercially sensitive shall mean
information which would if disclosed to a competitor of the
Concessionaire or Contractor give that compettor a competitive
advantage over the Concessionaire, the Sponsor, 163 Affiliaies, or
Contractor and  thercby  prejudice the business of the
Concessionaire, the Sponsor. its Affliate, or Contractor); and

(1) before the Transfer Dare, assistng PKHA by providing any
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notice and at reasonable times, to the Concession Area and the
Project Assers subject to the reasonable requitements of the
Concessionaire and its safery rules and regulations.

21.5.7 SURVIVAL AND CONTINUING OBLIGATIONS

(a)

Save as otherwise expressly provided in this Agreement:

) Termination of this Agreement shall be withour prejudice 1o any acerued
rights and oblipatons under this Agreement as at the Termination Date;
and

(i1) Termination of this Agreement shall nor affect the accrued and

continuing nphts and obligations of the Concessionaire and PKITA under
any term of this Agreement including those expressed to survive
Termimation or which is required to give effect to such Termination or
the censequences of such Termination.

216 COMPENSATION ON TERMINATION

21.6.1 COMPENSATION IN THE EVENT OF TERMINATION PRIOR TO FINANCIAL CLOSE

The Parties hcrcb}-‘ agree as follows:

()

In the evenr the Conditions Precedents are nat sams fieel, waived and/or deferrd
within six (6] Months of the Effecuve Dare (including the extended time, if any)
due to reasons attributable ta the Concessionaire and/or occurrence of g
Concessionaire Event of Default, prior ta Financial Close, then PKIA shall have
the right (v be exercised in irs sole and absolute discredon) to lerminate this
Agreement by issuance of a Terminaton Notice {(without prejudice to the
PRHA's rights under the Concession Agreement). In such case:

(i) PKHA shall be entitled 1o immediately encash the Financial Close Bond
o 1t full value:

(i) PKHA shall pay the (A) Equity Compensation; (B) Sharcholder T.oans:
and (C) Due and Payable Costs less the Deductible Amounts (either than
the Non-Utilized PKHA Amount) (the “Pre-FC Termination

Payment”) to the Concessionaire by the Required Termination Payment
Date;

{1t the Concessionaire undertakes to pay (or cause to be paid) (after serting-
off the Pre-FC Terminadon Payment against the Non-Utlized PRJIA
Amount and/or the proceeds of the Balance PITLL Fonding Amount
Financial Instrumeat, if the Pre FC Termination Payenent is not paid by
PKHA) to PKHA by the Required Termination Pavment Date:

(1) an amount equal to the wota) agoregate amounts funded by PKHA
pursuant to the EFU Agreemenr and the Subordinate Fimancing
Agreement Jess the amounts Utilized by the Concessionaive in

accordance with the terms of the EFU Apreemen Tit~the
: S L T a,
Required Termination Payment Date; and Rt 2
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o

(B) an amount equal 1o the total aggregate amounts funded by PKHA
pursuant to the EFU Agreement and the Subordinate Fiancing
Agreement and Utilized but not expended on the Project until the
Reguired Termination Payment Date,

in each rase, as determined jointy by the Independent Auditor and the
Independent Engineer and set out in the Terminadon Payment
Ceraficate.

((A) and (B) above are collectively referred o as the (the “Non-Utilized
PKHA Amount™});

(iv) the Concessionaire shall (A) return to PRITA the Balance PRH A Punding
Amount Financial Instrument, or (B) pav to PKHA the proceeds from
encashment of the Balance PKHA Funding Amount Finanail Instrument
remaining after the scr-off in terms of sub-secuon 21.6.1{a)(11), as
applicable;

In the cvent the Conditions Precedents are not satisfied, waived and/or deferred
within six (6) Months of the Lffective Date (including the extended um, if any)
due to reasons atidbutable o the PRIHA, occurrence of a PKHA Fyent of
Default or a Force Majeure Fvent prior to Financial Close, then the
Concessionaire shall have the right {to be exercised in its sole and absolute
discretion) to Terminate the Concession Agreement by issuance of a Termination
Notice (without prejudice to the Concessionaire’s rights under the Concession
Agreement). In such case:

(1) PKILA shall immediately recurn the T Jpancial Close Bond o the
Concessionaire;
(1) PKHA shall pay the Pre-FC Termination Payment 1o the Concessionaire

by the Required Termination Payment Date;

(111} the Concessionaire undertakes to pay {or cause to be paid) ro PKHA the
Non-Utilized PKITA Amount (after setting-oft the Pre-FC Temunation
Payment agains| the Won Utilized PEKHA Amount and/or the proceeds
of the Balance PKHA Funding Amount Financial Instrument, if the Pre-
FC Termination Payment s not paid by PKIA) by the Required
Termination Payment Date and

(v}  the Concessionaire shall (A) return to PRHA the Balance PKHA Fundmng
Amount Financial Instcument, ot (13) pav o PKHA the proceeds from
encashment of the Balance PKIA Funding Amount Financial Instroment
remaining after the set-off in terms of sub-section 2‘[.(;.1{1)"@&,‘—-4

G

applicable. -

o :;;) e
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21.6.2 COMPENSATION IN THE EVENT OF TERMINATION POST FINANCIAL CLOSE

The Parnes hereby agree as follows:

(#)

In the event of Termination of this Agreement due to a Concessionaire Fvent of
Default, afrer Financial Close, then PKHA shall have the right {to be exercised in
its sole and absolute discretion) to Terminate this Apgreement by issuance of a
Termination Nouce (withour prejudice w the PKHA’s rights umder the
Concession Agreement). In such case:

(1) PKHA shall be enotled ro immediately encash the Construction
Performance Bond or the Operations Bond (as applicable) to its full
value;

(n) PKHA shall pay the (A} Financing Duc; (B) Equity Compensation; (C)
Shareholder Loans: and {T3) Due and Payable Costs less the Deducrible
Amounts (other than the Non-Utilzed PRKHA Amount) (the “Post-FC
Termination Payment”) ta the Concessionaire by the Required
Terminanon Pavment Date;

(ii1) the Concessionaire undertakes to pay (or cause to be paid) to PKHA the
Non-Udlized PKIHA Amount (after setting-off the Post FC Termination
Payment against the Non-Utilized PKHA Amounr and/or the proceeds
of the Balance PKHA Funding Amount Financial Instrument, if the
Post-FC Termination Payment 1s not pad by PKILA) by the Required
Termunaton Payment Date;

(iv)  the Concessionaire shall (A) return to FKHA the Balance PKHA Funding
Amount Financial Instrument, or (B) pay to PKIIA the proceeds from
encashmenr of the Balance PKILA Funding Amount Financial Instrument
remaining after the set-off in terms of sub-section 21.6.2(a)i1). as
applicable.

In the event of Termination of this Agreement due t a PKHA Event of Default
or a Force Majeure Event after Financial Close, then the Concessionaire shall
have the right (to be exercised in its sole and absolute discrerion) to Terminate
the Concession Apreement b:_.' issuance of a Terminanon Nouce (without
prejudice to the Concessionare’s rights vnder the Coneession Agreement). In
such case:

(1) PKHA shall immediately return the Construction Performance Bond or
the Operations Bond (as applicable) to the Concessionaire;

(IJ PRHA shall pav the Post-FC Terminaton Paymient to the Concessionaire
by the Requited Terminarion ‘I—-'-,a_}mr:nt Date;

(1) the Concessionaire undertakes to pay (or cause o be paid) to PKHA the
Non-Udhzed PKHA Amount (after setting-off the Post-FC Terminadon
Payment against the Non-Udlized PKHA Amount and/or the proceeds
of the Balance PKKHA rumi!ngﬂ Amount Financaal Instument, if the
Post-FC Termination Payment 15 not paid by PKHA) by the Required
Termination Payinent Date;

Page 150 of 300




= . COMNCESSION AGREEMENT OF SWAT EXPRESSWAY

(iv)  the Concessionaire shall (A) return to PRHA the RBalance PKHA Funding
Amount Financial Tnstrument, or (B} pay 1o PKHA the proceeds trom
encashment of the Balance PKHA Funding Amount Financial Instrument
remaining after the set-off in terms of sub-section 21.6.2(cian), as
applicable,

21.6.3 COMPUTATION OF TERMINATION PAYMENT

For purposes of ascermaining the components of the Termination Payment, the
Concessionaire shall submit supporting evidence of such relevant costs and expenses
fincluding a computation of the Financing Due by the Financiers) to the Tndependent
Auditor and the Independent Engincer who shall jointly verify the amount pavable to the
Concessionaire. The verified amount(s) shall (save for any manifest error) be adopted for
purposes of the determination of the Termination Payment due, The Independent
Auditor and the Tndependent Engincer shall joindy certify the same within seven (7)
Days thercof, and the certified amount shall (suve for any manifest error) constinmwe the
Termination Payment payable by PKIA (o the Concessionaire and shall be binding on
both the Partes (the “Termination Payment Certificare”). In additon, the
Terminaton Payment Certificate shall also set out (a) the Non-Utilized PKELA Amount,
(b) the value of the Balance PKHA Funding Amount Financial Instnument, and (¢) the
Outstanding Termination Payment, the Balance Termination Payment Amount and the
Residual Balance Termination Payment Amount, on the assumption that PKILA docs
not pay the Termination Payment on the Required ‘Termination Payment Date. The
cettified Termination Payment shall be paid by PKHA to the Concessionaire by the
Required Termination Payment Date.

21.6.4 NON-PAYMENT BY THI REQUIRED TERMINATION PAYMENT DATE

In the event of Termination of this Agreement and to the extent on the Terminafion
Payment remains due, payable and outstanding on the Requited Termination Mayment
Date, the Outstanding l'ermination Payment shall be paid to the Concessionaire in the
following manner on the Required Termination Payment Date {withour prejudice to 1rs
other rights under this Agreement, the Financing Agreements and the PKHA
Agrcements):

{a) the Concessionaire shall be entitled to set-off the Non-Ulilized PIKITA Amount
in accordance with Sections 21.6.1 and 21.6.2 above;

() the Concessionaire shall be cntitled to encash the Balance PKHA Funding
Amount Financial Instrument i an amount equal to such part of the
Outstanding Termination Payment (if any) s is due and payable despite exercise
of the right set outl in Scction 21.6.4(a) above (the “Balance ‘Termination
Payment Amount™);

() in the event the Ourstanding Termination Payment is not pasd iy full despite
exercise of the set-ofl in aceordance with Section 21.6.4(4) and encashment wirhe
Balance PKHA Funding Amount Financial Instrument in accordance with
Section 21.6.4(b}, PKIIA shall pay the unpaid portion ol the Termination
Payment (the “Residual Balance Termination Pavment Amount”) o ihe
Coneessionaire by credit of the Outstanding Terminaton Payment “thg s
Designated Account.
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21.6.5 In the event PKHA fails 1o pay the Post-FC Termination Payment to the Concessionaire
in full by the Required Terminanion Payment Diate, despite cxercise of the rights by the
Concessionaire set out in Sections 21.6.4{a) to (c) abave, PKHA shall pay rhe Residual
Balance Termination Payment Amount to the Designated Account and the Financing
Agreements Default Funding Amounts in respect of such Reswlual Balance Termination
Payment Amount to the Concessionaire, as certified by the Independent Auditar.

21.6.6 INSURANCE PROCEEDS

In the event the Concessionaire receives any insurance proceeds (io the extent the same
are not already applied to rectify or to make good any of the Project Assets i accordance
with this Agreement), the Concessionaire shall hold the sum theteof for the account of
PKHA, and apply the same owards part payment of the Terminadon Payment on the
Termination Date. In the event the said proceeds (atter any application thereot in
accordance with this Agreement) are in excess of the Termination Payment, the
Concessionaire shall retain such excess sum.

21.7 DIsPUTED TERMINATION

2171 Notwithstanding anything to the contrary in this Agrecinent, where either the
Concessionaire or PKHA has given a Termination Notice, the other Party may, within
fourteen (14) Diys of receipt of such Termination Noriee, re fer the question af whether
or nat the purported termination 1s wrongful for amicable resolution by 2 committes
compiising of the Direetor Geperal of the Sponsor, Additional Chief Secretary P&D
Department, GoKPK, and a reputed Person with the necessary experiise relevant to the
subject matter of the Dispute, munually appointed by the two (2) within seven (7) Days
of the reference.

21.7.2 Upon appointment of the reputed Person pursuani to Secdon 21.7.1, the aforesad
committee shall meer at their earliest mutual convenience and in any cvent within thirey
(30} Days of the reference to discuss and attempt to amicably resolve the Dispute. If rhe
Dispute is not amicably settled within fifteen (15) Days of the aforesaid meetng or il the
committee has not met during the time specified in this Section 21.7.2, either Party may
refer the Dispute to arhitraton in accordance with Secrion 243,

2
i
=]
L

Termination of this Agreement shall not make effect pursuant to the aforesaid
Termination Notice unless and ungl it is agreed by the Partes or finally determined in
accordance with the Dispute Resalution Procedure that such Terminarion 15 not
wrongful. ;

Page 152 of 300



CONCESSION AGREEMENT OF Swa T EXPRESSWAY

22. HANDBACK

22,1 HANDBACK REQUIREMENTS

2911 The Concessionaire shall ensure that, on the Transter Date, each element of the Project

Assets shall comply with the Handback Requirements set out 10 SCHEDULE L
[HANDBACK REQUIREMENTS].

22.2  TRANSFER BOND

2221 Six (6} Months prior 10 the Expiry Date, the Concessionaire shall submit to PRI 1A the
Transfer Bond with a face amount equivalent [ Lwo perctnt 294} of the Estimated
Project Cost. The Transfer Bond may be in the form of { 4) cash, (b) a bank draft
confirmed by a scheduled commercial bank, or (¢) an unconditonal, irrevocable and
without recourse letrer of credit from a scheduled commereial hank.

2222 The Transfer Bond shall remain in full force and effeer frotn the date of it Issuance until
the Expiry Date. PIKHA shall retarn the Transfer Bond to the Concessionaire by the
kxpiry Date, failing which 1t shall be deemed to have been cancelled.

[~
b
[
L

‘The Concessionaire chall be entitled tor assign all its rights, tide and interests under the
Transfer Bond to the Financiers as sceartty for the Financing mised pursnant (o the
Financing Apreements.

22,3  HANDRBACK

2931 Immediately upon its appointment, the Independent Consultant shall venlfy, in the
presence of the Concessionaire Representative and the PRKHA Represenmatve,
compliance by the Concessionaire with the Handback Regquirements set out n
SCHEDULE L [HANDEACK LOUIREMENTS] in telation to the Project Assets and, if
required, cause appropriate fests Lo be carnied our at for determuung the compliance
therewith, the cost thereof to be shared jointly by PKHA and the Concessionaire. 1f any
shortcomings in the Handback Requirements are found by the Independent Consultant,
the Independent Consultant shall, within ffteen (15) Days of such insgecnon, preparc
and furnish to the Concessionaire a list of works, il any, o be carned our. The
Concessionaire shall immediately thereafter, at its own cost and expense] undertake and
complete such works at least two (2 Months prior Lo the Expiry Date, of in the event of
eatly Termination of this Agreement, hy the Terminution Date, and also|ensure that the
Project Asscls conbinue o mect the Tandback Requrements until the same are

rransferred o PRA.

22.3.2 Upon the Concessiomire conforming o all the Handback Requirements and handing
over aclual of constructive passession of the Project Assers to PRHA, the Indcp::r:dm'.r
Consultant shall issue the Ilandback Cestificate to the Concessionaire n the form
ateached hereto as SCHEDULE K [FORM OF HANDRACK CERITFICATE], certifying that the
Pmlf-"j:t ;‘$5ct$ FOmPl}r with the Handback Requirements, which e:hu”J have ihehcf{"ccr of
constitutng ::'w'ldcxlc,e of divestment of all rights and tde in the Project Assers by the
Concessionaire and vesting thereof in PKITA. Issuance of the indbak CertjGealg shall

v
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22.3.3 PKHA shall be entitled to encash the Transfer Boud if the Concessionaire fails to ensure
that the P'roject Assets comply with the Handback Requirements in accordance with the
terms of this Agreement; provided, that any excess amounr after defraying the costs and
expenses to ensure that the Project Asscts comply with the Handback Requirg shall
he refunded by PKILA to the Concessionaire forthwich,
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231 Sigpwn BY FINANCIERS

23.1.1 If so required by the Fing nciers, the Parries shall enter into the Direct Agreement. The
Direct Apreement shall be entered Into far, inter @i, (a) recopnition of {1 the assigument
Dt rhe' Concessionaire’s rights and interess under, Jnfer alid, this Agreement o the
I manders, and (i) the SCCUNLY interests of the Financiers in respect of the Project, (L)
delineation of e SEPn righte of the Financiers, and (©) recognition of PKHA’
obligation o assume  and dischatpe (he Termination Payment by the Required
Termination Pavment Dare in the event of Terminatdon of thix Apreement.

2202 MNowwithstanding Seetian 23.1.1 and any other terms of this Contracl, ang subject tn the
terins of the Direct A grecient

(a) the Financiers shall he provided at least one hundred and elphty (180) Days to
exercise their step-in rights under the Direct Agreement;

‘h) for the appoiniment of substitute by the Financiers as a result of exercise of
their step-in rights, an objective criteria shall be emploved and set forth in the
Direet Apreement 1o cvalvate any substrute, Sucly evaluation shall he underaken
by the Independent Engincer, and PIIA decision to prant or withhold jes
consent in relation to appointment of a subytiute shall be based on the
evaluation of the Independent Engineer. :
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fiffeen {15) Days of the date of appointment of the second Expert, kecping the
criteria at Section 24.2.1(a) in mind;

(<) in the event the two (2) Expers duly appointed by the Conecessionaire
Representative and the PKIA Representative are wnable to appoint the thivd
Expert within the preseribed period, the Independent Auditor shall 2ppoint such
Expert within fifteen (153 Davs of any application for such sa]J|1uil1lmnn€ by nither
the PKITA Representative or the Concessionaire Representative;

{d} in the evenr either the PKIA Representative or the Concessionaire
Representative fails or refuses to appoint an Fxpert pursuant to Section 24.2.1(h),
then the appointed Expert shall appomt the two (2) remaining Experts within
thirty (30} Days of the appointment thercof, keeping the crreria ar Scetion
242 1(a) in mind, after consultanon with the represenmative failing o appoint an
Expert;

) if any FExpert on the Pancl of Lxperts resigns or 12 otherwise unable o continue
as such during the Concession Period, a replacement Expert shall be appointed
jointly by the PKILA Representatve and the Concessionaire Representative as
soon as practicable, and in any event within thirty (30) Days of the Day on which
the Expert discontinues his membership on the Panel of Experts. In the event
the PKHA Representauve and the Concessionaire Representative are not able 1o
agree and joiuL!y :appoinl' the r(-]:ulféc.emem Lixpert, then the rirmaining [ixperts on
the Panel of Experts shall consult with each other and promptly appoint the third
Expert, keeping the crtena at Section 24.2. 1) in mind: provided, that i the
event the two (2} remaining Experts are not able to appeint the third Exper, the
Tndependent Auditor shall appoint such Expert withun thirty (30) Days of any
applicanon for such appointment by either the PKHA Representative or the
Concessionaire Representanve.

24.2.2 Either Party may refer the resolution of the Dispure to the Pane of Experts by ssuiny a
notce to that effect (the “Expert Reference Notice™)

24.2.3 Within fifieen (13) Days of receipt of the Expert Reference Narice, each of the disputing
Parties shall submit their respective arguments in respect of the Dispute to the Pancl of
Fixperts in wrting. The Panel of LExperts shall, in its absolute direcuon, consider whether

hmrmﬂr is necessary in order to resolve the Dl.s[:l.JiL. The Panel af 1 LEperts shall 1 any
event pm'ﬂde to both the disputing Parties with 1ts wrntten decision on the Dhuu'ﬁ
within thirty (30) Davs of Expert Reference Notice {or such longer pened as mutm]l}
agreed upon by the disputing Parties in wrting). The Panel of Expens shall state the

reasons for irs decision, and the dispunng Parnes shall forthwith give effect 1o the
decision.

24.2.4 Tach dispuong Party shall bear its own costs ansing out ol the relerence, including, legal
costs and the costs and expenses of any witnesses, while the Panel of Experts” costs shall
be borne as the I"anel of Experts shall speafy,

If within thirty (30) Days of the Panel of Experts’ decision, or where the Panel of
Experte fails to pive decision within the prescribed tme pened, within thirty (30} Days of
the expiry of the prescubed time period, a di:}wlinj_. Paviy is nor satisfied with the
decision of the Panel of Experts or the failure of the Panel of Experts to sle‘ﬂti“;tﬂﬁ o
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that disputing Party may, after due consultation with the PKHA Represenmative and the
Concessiomaire Representarive, refer the Dispute to arbivadon in accordance with
Section 24.3 helow.,

243 ARBITRATION

2431 Subjeer to the terms of Section 241, any Dispute which is not resolved amicably or any
Dispute upon which the Panel of Experts has given iis decision in accordance with
Secton 24.2 with which a disputing Party is not sanstied, or any IMspute upon which the
Panel of Experts fails to pive decision within the presenbed time period, and is
accordingly referred to arbitration, shall be finally sertfed by binding arbicration, The
lanpuage of the arbitration shall be in English. Arbitration as aforesaid shall be a
condirion precedent o any other acton under law.,

24.3.2 The arbitration shall be conducted by three (3) arbitrators. The Concessionaire and
PRIIA shall appoiat one (1) arbitrator each within three (3] Weeks of reference of the
Dispute to arbitration, whilst the third (3" arbirrator shall be appointed by the two (2)
appointed arbitrators within 2 period of a further three {3) Weeks, und in the evenr the
two (2] arbitrators are unable fo agree on the third (3" arbitrator, then the same will he
appointed in accordance with the Arbitration Acr. In the event either the Concessionaire
of PKHA fails to appoint an arbitrator within the prescribed period, the appointed
arbitrator shall appoint the arbitrator not appainted by the Concessionaire or PIKILA, as
the case may be. Appointment of the arbitrators in terms of this Secrion 24.3.2 shall be
binding on both the Parties.

24.3.3 The arbitraton shall be conducted in accordance with the Arhitrauon Act, as amended ar
subsatuted from time to time and the venue for arbitration shall e lslainabad, Pakisran.

24.34 The decision of the arbitrators shall be final and binding. Unless otherwise provided
herein and except as awarded by the arbitrators, each Party shall be responsible for s
own costs incurred by it in connection with an arbitral proceeding hereunder.

2
=
)
=

Pending the submission of and/or decision an a Dispute and unul the arbitmal award is
published: the Parties shall condnue 1o perform their respective oblipations under this
Apreement without prejudice to a final adjustment in accordarce with sLIC}pAMde:';-T}"\m
SRdE e
: ]

i
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25,

INDEMNITIES

13
1

i3
-

No WATVER OF INDEMNITY

Except as provided in Section 25.2 Undemnity), neither Parry shall be lable to the other
Party in contract, tort, warranty, strict liability or any other legal theory for any indirect,
consequential, incidental, punitive, ur exemplary damages, Neither Party shall have any
liability 1o the other Party CXCEPL pursuant (o, or for breach of, this Agreement; provided,
however, that this provision is not intended o constitute 2 waiver of any rights of one
Party against the orher with regard to matters unrelated to this Agreement or to any
activity not contemplated by this Agreement,

INDEMNITY

INDEMNITY BY THE CONCESSIONA] RE

The Concessionaire shall expeditiously defend and indemaify PKELA and its officers and.-
employees against and hold PKHA and its officers and employees harmless, ar all times
alter the Effective Date, from any and all losses incurred, suffered, sustained, or reguired
to be paid, direcrly or indirectly, by, or sought to he imposcd upon, PKILA and its
officers or employees for breach of this Agreement and personal injure or death to
nawural Persons or damage to property arising out of the negligent or intentional act or
omission of the Coneessionaire i connection with this A arecment.

INDEMNITY BY PKHA

PKHA shall expeditionsly defend and indemnify the Concessionaire and irs directors,
officers and employees against, and hald the Concessionaire and ifs directors, officers
and employees harmless at all times after the Effective Date, from any and all losses
incurred, suffered, sustained, or required o be paid, direetly or indirectly, by, or sought
to be imposed upon, the Concessionaire and s respective directors, officers and
crployees and the Sponsor and its directors, officers and emplovees four breach of this
Agreement and personal injury or death 1o natural Persons or damage to property arising
out of the negligent or intentional act or omission of PKIIA in connecton with this
Agreement

THIRD PARTY CLAIM

In the event thar either Party receives a claim from a third party. including the Financiets,
in respect of which it is entitled to the benefit of any indemnity under this Secrion 25.2
[Tudeapnity] (the “Indemnified Party™) it shall noufy the ather Party {the “Indemnifying
Purty™; within fourteen (14) Days ot receipt ot the daim and shall not settle or pay the
clam without the price approval of Indemnifying Party; provided, however, that such
approval shall not to be unreasanably withheld, condidoned or delayed. In the event that
the Indemnifving Party wishes to contest or dispute the clamm, it may conduct the
procecdings in the name of the Tndempified Party, subject to rhe Indcnﬁ:}&ﬂad.l’_fl‘_l{{

sgeured apainst any costs involved 1o il reasonable satisfae o, A

A
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25.2.4 DEFENCE OF CLATM

(a) The Indemnified Puarty shall have the right, but not the obligation, to coarest.
defend and litigare any claim, action, suit or proceeding by any third party alleged
or asserted against such Party in respect of, resulting from, related to or arising
out of any matter for which it is entitled to be indemnified herennder and irs
reasonable costs and expenses shall be indemnified by the Indemnifying Party. It
the Indemnifying Party icknowledges in wrinng irs obligation to indemnify the
Person indemnified in respect of loss to the full extent provided by this Seedon
23.2 [lndemnity], the Indemnifying Party shall be endtled, at its opticn, to assume
and control the defence of such chim, action, suit or other proceedings,
liabilites, pavments and obligations, at s expense and through counsel of its
choice; provided, it gives prompr notiee of its intention ro do so to the
Indemnified Party and reimburses the Indemnified Party for the reasonable costs
and expenses incurred by the Indemnified Party prior to the assumption by the
Indemnitying Party of such defence. The Tndemn fying Party shall not he entitled
to settle o compromise any claim, action, suit or proceeding without the prios
written consent of the Indemnified Party, unless the Tndew titying Party provides
such security to the Indemmified Party as shall be reasonably required by rhe
Indemnified Party to secure rthe loss to be indemnified hereunder to the extent so
compromused or settled.

(b If the Indemnifying Party has exercised its nghts under Section 25.2.3, the
Indemnified Party shall not be entitled o settle ar compromise any claim, acton,
suit or proceeding without the prior written consent of the Indeminifying Parry
{which consent shall not be unreasonably withheld, conditioned ar delayed).

i) If the Indemnifying Party exercises its rights under Section 25.2.5, then the
Indemmified Purty shall neveriheless have the right to employ its own counsel
and such counsel may participate in such acuon, but the fees and expenses of
such counsel shall be ar the expense of such Indemmnified Parn when and as
incurred, unless:

(i} the employment of counsel by such Party has been authorized m wr ting
by the Indemnifying Party;

(i) the Tndemnified Party shall have reasonably concluded rhat there may be
a conflict of inrerest berween the Indemnifying Party and the Indemnified
Party in the conduct of the defence af such actian,

(111) the Indemnifying Party shall not in fact have employed ndependent
counsel reasonably sadsfactary to the Indemnified Party to assume the
defence of such acdon, and shall have been so ot fied by the
Indemnified Party; or

the Indemmnified Party shall have reasonahly concluded and specifically
' ol g - v e ks
nontfled the ]ndcmmh-mg Party either: et E
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(4)  thar there may be specific defences available ta it which are
ditterent from or additional to those available to the Indenu ufying
Party; or

(B that such claim, action, suit or proceeding invalves or could have
a Material Adverse Effect upon it beyond the scope of this
Aprecment,
() provided that if Sections 25,2, {c) (n), (iii) or {iv) shall be upplicable, the counsel

for the Indemnified Pariy shall have the right ro direct the defence of such claim,
dction, suit or proceeding on behalf of the Indemmified Party and the reasanable
fee and disbursements of such counsel shall eonsurute legal or other expenses
reimbursable by the Indemnifying Party to the Indemnified Party under this
Agreement,

2525 OTHER INDEMNITY

{a) Without Emiting the generality of Secton 252 [Tnetemenity|, the Concessionaire
shall fully indemnify, save hartnless and defend PKHA including its officers and
employees from and against any and all loss and damages anising out of or with
respect to failure of the Concessionaire to W) comply with the Applicable Lavws,
(it} make payments of Taxes relating 1o the Concessionai re’s, Contmctors’,
suppliers’ and representatives” income or other Taxes regaired ro be paid by the
Concessionaire without reimbursement hereunder, or (i) pay amounts due as a
result of materials or services furnished to the Concessionaire or any of ‘its
Contractors which are pavable by the Concessinnaire or any of its Contractors.

(k) Without limiting the generalie of Secrion 2572 Wademnity], the Concessionaire
shall fully indemnify, save harmless and defend PKHA from and against any and
all damages which PKHA may hereafter suffer, or pay by reason of any detnands,
claims, suits or proceedings arising our of claims of in# ngement of any dotestic
or forelgn patent nghts, copyrights or ather intcllectual properry, proprictary or
confidentialiry dghes with respect to any materials, information, design or process
wsed by the Concessionaire or by the Concessionaire’s Contractors in performing
the Concessionaire’s obligations or in any way icorporated in or related ro the
Project. If, in anv such suit, claim or proceedings, a temposary restiaine order or
temporary injunction is granted, the Concessionaire shall make every reasonable
effort, by gving a satis Elcmq* bond or otherwise. to secure the suspension of the
injuncion of the restraint order. If, in any suit, claim or proceedings, the Projcer
or any part thereol comprised therein is held to constitate 1n infringement and irs
use is permanentdy injuncred, the Concessionaire shall prompily make every

reasonable effort to secure for PKHA 2 licence, at no cost to PK] LA, authorizing
the continued usc of the infringing work. If the Concessionaire 18 unable to
secure such licence within a reasonable dme. the Concessionaire shall, ar its own
cost and expense and without mmpairing the requirements and swndards under
this Agreement, either teplace the affected work, or part, or process thereof sl
non-infringing work or parts or process, or modify the same so that it becomes
non-nirnging.

Without limiting the generality of Section 252 [ndemmisy], PRIIA shall fully
indemnify, save h;trmlnss.and defend the Concessionaire and IFMWQ&;{L{M
meluding theis respecnive directors, officers and emplovees fom g g_rjgv'qrngﬁ,gﬁv

y T o %o T

X
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and all loss and damages arising out of or with respect to fathire of PRITA
comply with the Applicable Laws.

o
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26.

RIGHTS AND TITLE OVER THE CONCESSION AREA AND TIE PROJECT ASSETS

26.1

26.1.

T
fet
4]

26.2.

26.3

1

i

5

CONCESSIQNAIRE’S RIGHT TO THE CONCESSION AREA

Far the purposc of this Agreement, the Concessionaire shall, in accordance with the
rerms of this Agreement, be entiled to Vacant Possession of the Concession Area and
the Addional Land, if required and provided, and have the right to the use the
Concession Area and the Additdonal Land, if provided, as the sole and exclusive licensee,
of PKHA subject to and in accordance with the terms of this Apreement, and 1o this
end, it may regulate the entry and use of the Concession Area, the Addigonal Land if
provided, by any Person in accordance with and subject to the terms of this A greemment;
provided, that the Concessionaire shall have no other nght, ritle or ownership to the
Concession Area, which shall vest in PKHA: provided, further thar, during the
Concession Peniod, PKHA shall create no Encumbrance whatsoever on, in or with
respect to the Concession Area or any part thereof.

TITLE TO THE PROJECT ASSETS

The Concessionaire shall reain all rights and claims on the Works, ar any part thereof,
and shall remain the legal and beneficial owner of the Works from rthe date as and when
the ownership rights accrue thereto until the issuance of the Completion Certificate
(ncluding the Works in respect of the Administrative Office and any other Project
Assers),

Upon the issuance of the Premiges Completion Certificate, the ownership rights of the
Administrative Office shall be vested in the Concessionaire and the Coneessionaire shall
retain ownership rights thereto until the Expiry Date (or the Termination Dare, if carlier).

Upon the issuance of a Section Completion Certificate, the Concessionaire shall retain
ownership and claims on the completed Works constiruting that relevant Secnon, ull the
issuance of the Completion Certificare,

Upon the issuance of the Subsrantizl Completion Certificate or rhe Completion
Lertficare, as the case may be, the Substantially Completed Works or the completed
Works, respectively, constituting the Project Assets shall be vested in the Concessionaire
and the Concessionaire shall retain ownership rights thereto duting the balance of the
Concession Period unal the Expiry Date (or the Termination Dare, if catlier). In rthe
event of issuance of the Substantial Completon Certificate, the ownership nghre of the
Works or items forning part of the Works specified in the Incomplete Works List shall
accrue to the Concessionaire unce they are completed in accordance with the terms of
rhis Agreement,

On the Transfer Date, the Concessionaire shall transfer the ownership tghts to the
Projeet Assers to PKHA in accardance with the terms of this A arecment,

ProOrERTY TAXES

26.3.1 The Concessionaire shall not be lable o pav any property Taxes in respect of the
ety

e
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26.4 RESIRICTION ON SUB-LETTING

26.4.1 The Concessionaire shall not sub-license or sub-let the whole or any part of the
Concession Area to any Person, save and except as otherwise provided—ia_this

Agreement. : o bl
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27, _REDH ESSAL OF __]_-‘_'p_ BLIC GRIEVANCES

271 COMPLAINTS REGISTER

27.1.1 The Concessionaire shall maintain 2 public complaints regisicr (the “Complaints
Regrister™) at an approprate location at the Concession Ares which shall be open 1o
public access at all Ames for recording of complaints by any Person  (the
“Complainant™). The availability of Complaints Register shall be  published
conspicuously at appropriate locagons at the Concession JArea in such a manper 0 4s 1o
'I)rj_ng it to the attendon of all users of the Expressway or the Expressway Sectian, as the
case may be.

The Complaints Register shall be securely bound and kept in proper custedy at such
administraove office at the Concession Area, as deemed appropriate by  the
Coneessionaire. Each page of the Complaints Register shall be duly numbered and each
complaint recorded therein shall also be duly numbered. Soon after o complaint is
registered, the Complainant shall be given a receipr by such office smting the date and
complaint number, which the Complanant may refer to 1 any subsequent
correspondence ot claim. The Complaints Repister shall have appropnate columns,
including, the complaint number and date, name and address of the Complamant, the
complaint and the action taken by the Concessionaire thereon,

27.1.3 Without prejudice to the above, the Concessionaire shall, in its absolure discrenon,
develop a web portal for registration of complaints and their resolution. The web address
of the web portal shall be displayed conspicuously at an appropriate locaton at the
Concession Area for general public information.

27.2 REDRESSAL OF COMPLAINTS

27.21 The Concessionaire shall inspect the Complaints Regisrer at reasonable intervals und ta ke
prompt steps for redressal of the grievances stated in each complaint. The acton so
taken by the Concessionaire shall be bricfly noted in the Complaints Regster and a
suitable reply shall also be sent to the Complainant by past under a certificate of posting,

P
=l
i
8]

Within one (1) Week following the close of cach Month, the Concessionaire shall send 1o

PKIIA a true photocopy of such pages of the Complaints Register on which any entries

have been recorded of any complaint during the course of such Month. PKHA may, in

its dizcretion, direct the Concessionaire to take such further reasonable action as PKHA

may deem appropriate for 4 fair and just redressal of any grievance. The Concessianaire

shall consider such advice, take the necessary action as it deems fit and promptly mferm
KA of the action taken by it in furtherance of the direction of PKITA,

27.3  RoOUTING OF COMPILAINTS RY PKHA

27.3.1 In the event a Complainant registers a complaine direetly with PKHA, the same shall be
routed by PKHA to the Concessionaire; whereafler the Concessionaire shall take such
action for the redressal of the complaint as stpulated in this Section 27 |Redresial of Daebite

ke
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PROVISION OF DOCUMENTS

DocUMENTS

The Concessionaire shall submit to PKHA, such number of coples gs specified in this
Agreement, of the following documents on or before the dares speciiied heremn:

(1) all components of the Detailed Design, no later than five (3) Months from the
Effective Dare;

(h) the Financing Agreemenis within two (2} Weeks alter the execodon of the same by
the Concessionaire and upon receipt of the same from the F'manciers, and in
respect of the Equity fimancing of the Concesstonaire, the name of each
Shareholder holding more than five percent (3%) of the paid-up capital of the
Concessionaire and the toral shares held or subscribed, as the case may be, by such
Sharehelder, within fifrecn (15} Days of the Appointed Date:

{c) at Jeast lifteen (15) Days before the Appointed Date (i) the EPC Contract(s} or
other form of contract(s) as exccuted for the Project, rogether with all amendments
thereto execured on or before the Appointed Date and all schedules thereta, and
(i} a complete set of signed and scale fingl plans and specifications for the
construction and equipping of the Expressway;

{d) as soon as available but in no event later than the Service Commencemenr Dare,
the proposed schedule for the manufacture and supply of maffic control, Toll
collection and communications cquipment for the Projece:

(e on or before the Works Commencement Date, the contracior's all risks pohicy
pursuant to Secton 16.1.1(a);

(f) at least ninery (90} days prior to the Ixpressway Section Service Commencement
Date, three (3) hardbound sets of the O&M Manual:

) from the Works Commencement Date gl the Project Completion Dare, quarterly
2 ] 1 ]
Progress reports as specified in Secdon 12,17 in the format murally agreed upon

between the Concessionaire and PEHA: and

ih) all other insurance pelicies specified in Sechan 16 [Tseraranee] within the fime petiod
specified therein.

COPIES OF DRAWINGS

The Concessionaire shall ensure thar PKHA i provided with a complere ser of as-built
drawings and final right of way drawings and one (1) sofr copy in compact disk form
with the Approved as huile drawings within three | 3) Months from the Service
Commencement Dare. Such drawings shall hecome rhe property of PICH A

All costs incurred in the preparation of rthe as-builr drwangs and final nght of way
rawings shall be borne by the Concessionzire,
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291.1

29.2

29.4

2941

29.6

29.0.1

MISCELLANEOUS

VARIATIONS IN WRITING
This Agreement may be varied or pmended only by the mutual consent of the Pardes. All
such varations and amendments shall be binding only if they are in wriling and are signed

by duly authorized representanves of the Parues.

COMPLIANCE WITH GOVERNMENT RULES AND REGULATIONS

Excepr as expressly provided in this Agreement, the Concessionaire shall, dunng the
Concession Period, strictdy comply with the Applicable Taws, and the same ¢hall be read
into and made an integral part of this Apreement.

LICADINGS: GRAMMATICAL T18AGE: NAMES

Words in the singular number are deemed to include the plural, if the context so requires,
and the plutal shall similardy include the singular. Where the Public Sector Entity or any
of them are named in this Agreement, the name used is deemed to include any successor
entity in the event the name is changed or the televant functions are transferred to the
successor entity,

MuTUAL TRUST

In entering, into this Agreement, the Partes recopnize thar it is impracticable to make
provision for cvery conungency that may arise in the course of performance hereof.
Accordingly, the Parties hereby declare it to be their intention thar this Agreement shall
operate berween them with fairness and without detriment to the interest of either of
them. 1f in the course of performance of this Agreement, a particular circumstance or
event occurs which 1s not otherwise covered by this Apreement, then the Parties shall use
their best endeavors to agree upon such action as may be necessary and equumable to
address the same.

NON-RELINQUISHMENT OR NON-WAIVER OF RIGHT

The failure of any Party to this Agreement to insist upon strict performance of any of the
terrms, conditions and covenants hereof shall not be deemed 3 relinguishinent or waver
of any right or remedy that either Party may have, nor shall it be construed as 2 waiver of
any subsequent breach or default of the rerms, conditions or covenants hercin contained,
which shall be deemed to be in full force and effect. No waiver of any right by either
Puarty shall be deemed 1o have been made unless expressed in writing and signed by both
the Pariies.

TIME AND INDULGENCE

Any time or other indulgence allowed by one Party to the other in which o perform its
duties and oblipations under this Agreement or to remedy any breach hereof shall not be,
and ghall not be constmied as. a watver by the Party giving sueh time or irdulgence of any
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29.8.1

29.9

29.691

29.10

29.00.1°T

29.11

CONCESSION ACREEMENT OF SWAT EXIRESSWAY

SEVERABILITY

If for any reason whatsoever, any term of this Agreement is or becomes invahd, illegal or
unenforceable or is declared by any Court of competent junsdicnon or any other
mstrumentality  to be nvalid, dlepal or uvnenforceable. che validity, lepalitv or
enforceability of the remaining terms shall not be affected in anv manner, and the Paroes
shall negotiate in pood faicth with a view to agrecing upon onc or more terms which may
be substituted for such invalid, unenforceable or illegal provisions, as nearly as is
practicable ta the original term {which may include revision of the Financial Maodel).

CONSULTATION ON MODIFICATIONS TO THIS AGREEMENT
IT the Concessionaire advises PKHA that any amendmuents, modifications or revisions Lo
this Agreetnent are necessary or desirable to satisfy requirements of the Financiers or the
Shareholders of the Concessionaire, PEILA and the Concessionaire shall promptly
consult as Lo any mulud.lh* acceprable action necessary or desirable under the
circumstances and negotiate in ;_pnd faich with a view toward amending, modifying and
revising this -\gmcmcm in a mutually satisfactory manoer,

SPECIAL WARRANTY

The Concessionaire hereby warrants that it has not given or promised any consideration
to any official of PRKHA ar any other Public Sector Fnnty in order to obtain award of the
Project and execation of this Agreement, and that the execudon of this Agreement shall
not result, direcdy or indirectly, m viclation of the anti-corruption Applicable Laws,

INSPECTION
I'he Concessinnaire shall matarain deraled and accurare records of 115 Toll collecaon
operations and shall make copies of such records available to PRILA ar no cost, upon

being gven a five (5) Business Days” notice by PERILA,

INTELLECTUAL PROIERTY

29.11.1 DESIGN AND OTHER DATA

Subjeet to the terms of this Agreement, the Cancessionaire shall make available to
PIHA all materials, documents and data of any nature (including the Approved Detailed
Design and the O&M Manual) acquired or brought into existence in any manner
whatsoever by the Conccssionaire for the purposes of the design or construcuon of the
Warks, and/or the operation, maintenance, rehabilitation or improvement of the Project
Agsets and the Concession Area, which might reasanably be required by PKHA tor the
purpases of exercising rights or carrving out dunes under this Apreement or carrying our
any statutory or other duty or funcuon.

{a) Subject ta rhe terms of this Apreement, the Concessionaire shall grant 10 PKHA
a perpetual, unrestricied, transferable and assignable, nonexc lume Wi i

irrevocable and non terminable royalty-free licence to use for
relating to the design or construction of the Waorks and/or

iy JLIQ_;Q..L\‘L

Lo
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maintenance, rehabilitation or improvement of the Project Assets and the
Concession Area, all and any Intellectual Property which is or becomes vested in
the Concessionaire durtng the Concession Penod for any purpose relanng to the
design ot construction of the Works and/or the operanon, maintenance,
rehahilitation ar inprovement of the Project Asszets and the Concession Area and
to make any alterations, adaptations or additions to the Approved Derailed
Design and the Gd&:M Manual which is or becomes vested in the Concessionaire,

(b Subjecr to the terms of this Agreement, PKITA shall grant to the Concessionaire
a non-transferable, nonexclusive, rovaliy-free licence to use {duning  the
Concession Period only) all and aoy Intelléctual Property which is or becomes
vested in PRITA for any purpose relating to the design or constuuction of the
Works and/or the operation, maintenance, rehabilinon or improvement of the
Project Assers and the Concession Area.

fe) PKIIA shall, acting reasonably, upon receipt of a written request from the
Concessionaire grant to the Concessionaire a non transterable, non-exclusive,
rovalty-free licence to use the designated name, logo, rrademarks and official
marks of PKHA during the Concession Penod only. PRKILA may ar any ame by
notice to the Concessionaire add any name, logo, trademark or official mark to
those alrcady in cffect at the relevant time during the Concession Period;
whereafrer the Concessionaire shall have a non-transferable, noun exclusive,
rovalty- free licenee to use the same.

29.11.5 COMPUTERIZED DATA

29.12

To the extent that any of the data, materals and documents referred 1o in Secetion 29.11.1
are generated by or maintained on a computer or in any other machine readable format,
the Concessionaire shall use its best endeavours 1o obtain for the benefir of PRHA the
grant of a licence or sub hcence for and/ar supply of any relevant sottware or darabase,
if required by PKHA, at such charze and on such terms and conditions as agreed upon
between PRHA and the owner of the relevant software or database, to enable PRKHA
and its respective employees, agents, conrractars, subcontractors and other nomimnees to
access and othersvise use such data for the purposes set out in this Apreement or,
following irs Terminznon, for the purposes of the design or construction af the Works
and/ar the operation, mamntenance, rehahilitation or improvement of the Project Assets
and the Concession Area.

ENVIRONMENT

20121 The Concessionaire shall keep the Concession Area in a2 safe condinon and in

2913

compliance with the environmental requirements and mitgation measures speeitied in
the environmental compliance certificate 1ssued in respeet of the Project, if any, and
otherwise in accordance with the App]icﬂhlc Lavws

CONFIDENTIALITY
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(b} disclose such Confidential Tnformartion to any Person:
(c) allow or make it possible tor any Person to chserve Confidental Tnfornmation; or
(d) disclose the terms of this Agreement to any Petson who 15 not a Pacty heretu;

except for the purpose for which the Confidential Information was given o the
Disclosing Party, with the prior approval of the Party whose Confidential Informaiion it
is, or as permitted by this Section 29.153.

Subject to Secuon 29.13.3, a Party {cach sucl Party, a “Disclosing Party”} may disclose
Confidential Information of another Party!

(a) to an Affiliate of the Disclosing Party if necessary for the repo rling purposes;

() to employees, officers and agents of the Disclosing Party whose dutics in relarion
to the Disclosing Party require the disclosure;

(c) to the Financiers (and the professional advisers thercot) in connection with ahy
Finaneing or other financial accommodation sought to be armanged by the
Disclosing Party or an Affiliate thercof:

{d) to professional advisers (including legal advisers) and consuliants of the
Disclosing Party whose duties m telation o the Disclosing Party require the
disclosure; and

() if and to the extent required by the Applicable Laws, but enly after the Disclosing
Party has consulted with the other Party and has taken all practcal legal steps 1o
prevent the need 1o make the disclosure.

provided, that the Disclosing Party shall ensure that the Persons mentioned in Section
29.13.2(c} and 29.13.2(d) above arc under an obligation, subsrantally the swne as ser
forth in this Seeton 29.13, not to disclose the Confidential Informaton disclosed
thereto. Any breach by such Persons of any obligation with regard o Confidential
[nformation shall be deemed to be a breach of this Secrion 20.13 by the Disclosing Parly
that disclosed such Confidental Information.

Fach Disclosing Party shall use its best endeavors to procure that each entiry under its
conteol and each of its employees, officers or agents 10 whom Ceonfidental Information
is or has been disclosed or by whom that Contidential Information has been observed
(each of whom 1s in referred o as a “Controlled Party Disclosee”) shail not improperly
disclose or impropetly use any of that Confidentdal Information contrary o the
requircments of this Section 2913, either during or alter the tenminaton ot the
Controlled Parry Disclosee’s employment, office or agency with the Disclosing Party or,
in case of a legal ennty, after such legal entity ceases to be conrrolled by the Diaclosing
Party. Any breach by a Controlled Party Disclosee of any obligation with regard to
Confidential Tnformation shall be deemed 1o be a breach of this Seetion 2913 hy the
Disclosing Party that disclosed such Confidential Informanon,
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29.14 LANGUAGE

29 14.1 All communication between the Parties shall be conducted in the Loglish language and all
notices, if in any other language, shall be accompanicd by a duly certified translation in
Fnglish. In the event of a conflict between the English text and the text in any other
language, the Faglish text shall prevail.

2915 CONFLICT

20.15.1 Subjeet Lo the rerms of this Agreement, in case of a conflict between any provision of
this Aarcement and any provision of any document or instrument relaling to the Projeet,
the provision hereof shall prevail.

2916 FURTHER ASSURANCES

29.16.1 'The Pardes shall at all rimes und from time to time do all such further acts and execute all

cuch further deeds, documents and instruments as may be necessary or desirable in order
ra give full effeet to and carry out the terms of this Agreement.

29,17 SURVIVAL

20.17.1 Termination of this Agreement (a) shall not relieve the Co ncessionaire or PRELA of n:lxy
ohligation already incurred hereunder which expressly or by implication survives
Termination hereof, and {h) except as otherwisc provided in any term of this Agreement
expressly limiting the liability of either Party, shall not relieve either Party of anv
obligation or liability for loss or damage to the other Party ansing out of or caused by any
act or omission of such Party prior to the cffectivencss of such Termination or arising
out of such Termination.

29.18  ASSIGNMENT AND CHARGES

29 18.1 Unless otherwise expressly provided in this Agreement, neither Patty shall assign this
Agreement or the rights and benefits hereto nor shall any of the Pardes novate the

obligations herein save and except with the prior consent of the other Pargrin wridng.

29.18.2 Notwithstanding Section 29.18.1, the Coneessionaire may assign to the Financiers any,
partial or all its nighrs, title and Interests whatsoever in, throvgh and/or under this
Agreement (1o the exclusion of any liabilities therein) or otherwise assign of create a
Encumbrance over its interest in the Project for the purpose of financing the Project,
including, the Fguity and the Toll Revenue: provided, however, that the a ssignment of
creation of 2 Encumbrance or its endorsement docs not impair the abligations of the
Concessionaire under this Agreement, or prevent it directly or indirectly from complyving
with the said obligadons or deprive the public of the approprate use of the Expressway
or the Expressway Section, as the case may be, during the Concession Period. Any such
Encumbrance shall be duly intimated to PKHA by duc notificadon to PRILA pror ro s
creation and duly recorded in the appropriate register of deeds of the rclevant Public
Sector Entity.

29183 In furtherance of Secdon 29182, PIKTIA shall undertake o sign andfor endorsc any
-.|l -' 3 i -
Direct Agreement as required by the Concesstonaite and/or the Financiers 10 gegrresiqn
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20.19 LISTING AND TRADING OF SHARIS

29191 The Parties hereby agree that, o the extent permitied by the Applicable Laws, the
Concessionare may, at an appropriate stage during the Concession Period, make an
application to the stock exchanges of Pakistau, vr any of them, or to one or more foreign
stack exchange, for the lisung and trading of the shares of the Concessinnaire thereon,
and to this end, undertake all necessary acts and rhings whatsoever, including, convernng
the status of the Concessionaire from a privare limited company 1o a public limuted
company.

29.19.2 Prior to making any such applicanon, the Parnces shall agree ro any amendments to this
Agreement as may be required by the Concessionaire or the relevant stock exchange(s)
and shall malse public any relevant information as may be required by the relevant stock
exchange(s).

29,193 Notwithstanding Sectons 29.19.1 and 29.19.2, for as long as any financing and other
pavments under the Financing Agreements remain outsianding to the Financiers, the
Concessionaire shall ensure that a change shall not occur in its ownership structure
without the prior Approval of PKHA which results in a Change of Control.

29.20 LATE PAYMENT AND RIGHT OF SET-OFF

29.20.1 If any sum which becomes pavable under any term of this Agreement by one Party to the
other Party 15 not paid within the tdme allowed for pavment thereof, the Party responsible
for payment thereof shall topether with such delayed payment also pay an adduional
amount on such sum of two per cent (2%) per annum above the six (6) month Karacht
Interbank Offered Rate as at the due date for payment caleulated from the due date for
payment thereof until the same is paid to or otherwise realized by the Party entitled to
the same. The said additional amount shall be deemed to be the agreed reasonable
compensation payable for such delayed receipt by the relevant Party under this
Agpreement, and shall be without prejudice to any other right or remedy that may be
available under this Agreement or otherwise under luw or equity.

29,20.2 The stpulstion regarding additional amounts payable in respect of delayed payments
contained in Section 29.20.1 shall not be construed nor be deemed to authorize any delay
in payment of any wmount due o a Pacty nor be construed or deemed to be a wiiver of
the undetlying breach of payment obligations.

29.20.3 If there arc any duly certificd and undisputed payments rhat a Party has agreed ro make
to the other Party under the terms of this Agreement, it shall do so within the nme
period specified in this Agreement. In case a Party fails to make any such payments
wirhin a period of sixty (60y Days from rhe due date of payment, the other Party shall
have a right to set-off any and all such payments (including interest payments under
Section 29.20.1), apainst any paymens that it is obliged to make to rthe Party that has
failed to make such duly certified and undisputed payments pursnant to the terms of this
Agreement.

29.20.4 A Party’s right of set-off shall trigger immediately upon the cxpiry of rhe sixty (60} Days’
period specified in the preceding sub-Sec ton AR SEE;
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29.20.5 In exercise its right ol sct-off, a Party shall communicate its mient to exercise such right
to the other Party through a written notice in which it shall cleady indicate (a) the
quantum of the set-off, and (b} the source from where 1t intends o set-off. A Party shall
not send such notice to the ather Party earlier than sixty (60) Days after the expiry of the
original due date for payment, subject to any extensions for such payment pursmant to
the terms of this Agreement,

20.20.6 To the extent a Party, after service of the notice mentioned in Section 29.20.5, does not
exercise its right of set-off; the payment due by the other Party shall remain doe and
pavable unless cleared by the other Pasty.

20.20.7 In case a Party clears its dues to the other Party before the exercise of the night of set off
pursuant to this Secrion 29.20, the right of the other Party to scr-off shall automatically
extinguish to the extent of the dues cleared by the Party that has cleared its dues, partly
or wholly, as the case may be.

29.21 RECOVERY OF DUE AND PAVABLE SUMS

29.21.1 In the event, in an Operatonal Year, any sum becomes due and parable by PREA to the
Concessionaire, under any term of this Agreement, subject to the other rights and
remedies available to the Concessionaire under this Apreement (including the rights
related to late pavment and Set-Off under Section 29.20) the Concessionaire may recover
the said sums, or part thercof, through an appropuiate upward adjusiment of the Toll
Structure for the following Operational Year.

20.21.2 The Concessionaire shall, when it intends to claim recovery of duc and payable sums
under this Scetion 29.21, notify PIHA in writng at least one (1) Month in advance of
the close of the relevant Operational Year, detailing the amount of the sums sought to be
recovered and the adjustment required to the Toll Siructure for the following
Operational Year to allow the Concessionaire to recover the said sums. PRHA shall,
subject to the sums claimed by the Concessionaire under this Section 22.21 beng duly
certified, not later than two (2) Weeks prior to the dare of the scheduled dare of
imposition of the Toll Structure for the following Operational Year issue the Toll
Notification of the revised Toll Structure incorporaung the upward adjustment.

29,22 GOVERNING LAW AND JURISDHCTTON
29221 This Agreement shall be governed by the Applicable Laws. The Courts at Peshawar,
Pakistan shall have jurisdiction over all mmtrers arising our of or relating to this

Agreement and the Partics submit to the exclusive jurisdiction of such Courts.

29.23 MNo PARTNERSHIP

29.23.1 Nothing contained in this Apreement shall be construed or interpreted as constirunng a
partnership berween the Parties. No Parey shall have any authority 1o bind the other Party
in any manner whatsoever, unless otherwise specified in this Agreement.

2924 ENTIRE AGREEMENT

249.24.1 This Agr ; be Schedules herero and the other documents and agreetients referred
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hereof. This  Apreement  supersedes all  earlier -.1grr:e.|mtn'.'::_.-’ repescnranons  or
understandings of the Pardes (whether written or oral, including, any previous
correspondence hetween the Parties) with respect 1o their subject martter.

SCHEDULES TO THIS AGREEMENT

29.25.1 I'his Agreement and the Schedules hereto wgether constitue a complete and exclusive

understanding of the terms of the arrangement between the Partes an the subject matrer
hereof and no amendment or madification of any of the Schedules hereto shall be valid
andl effective unless agreed o and evidenced in wrinnp by the Parties.

29.26 COUNTERPARTS

29.26.1 This Agreement may be executed in two counterparts, each of which when executed and

delivered shall constitute an oripinal of this Agreement but shall together constitute one
and the same Agreement.

29.27 NOTICES

20.97.1 Unless otherwise stated, all nofices, requests, demands, claums and other COMMUNICATIONnS

hereunder, including, a nodce of waiver of any term, breach of any term of this
Apreement and Termination of this Agreement, shall be in writing and shall be debvered
by hand, by facsimile providing a transmission receipt ot delivered by a narnionally
recognized overnight delivery service, and addressed as desenbed below, Notices sent by
hund shall be deemed effective upon receipt or refusal of delivery. Notces sent by
[acsimile shall be deemed cffective upon receipt of, if sent after 5:30 'M or on other
than & Business Day, on the next Business Day after transmission; provided that notices
by facsimile shall also be confirmed by a copy of such notices being delivered by hand or
a natonally recognized overnight delivery service, but failure to so confirm sh all not verd
ot invalidate the cffectiveness of the orginal notice if it is in fact received. Notces sent
by a nationally recognized overnight delivery service shail be decmed effective on the
next Business Day alter deposir with such service prior to the deadline for delivery on
such Business Day,

W il PKHA
For the artention of the Manaping Dircetor of PRKILA at:

Address: Pakhrunkhwa Hipghways Auntherity
Government of Khyber Pakhtunkhwa
Khyber Road, Peshawar, Pakistan
Telephone number: 92 91-9243272
Facsimile number: 102.91-9210434

{h) if to the Concessionaire

For the attention of the Chief Execotve Officer at:

Address: 309, Kashmir Road, R.A. Bazar, Rawalpindi, Pakisses
Telephone number.  +92-31-9271317 e

Facsimile number: +92-51-0271323
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SCHEDULES

CONCESSION AGREEMENT

RELATING TO

THE PROJECT FOR CONSTRUCTION OF THE SWAT EXPRESSWAY ON A
BUILD, OPERATE AND ‘TRANSFER (BOT) Basis

BETWEEN
THE PARHTUNEHWA HIGIHWAYS AUTHORITY
AND

SWAT EXPRESSWAY PLANNING CONSTRUCTION AND OPERATIONS (PRIVATE)
LiMITED

DATED: OCTORER 7, 2016
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