NCESS] AGREE

The words “Terminane”, “Terminated” and other grammatical varations of the word
“Termination” shall be construed accordingly,

1.1.224 “Termination Dage”

the effective date of eatly Termination of this Agreement, in accordance with jes LIS,
which shall only be achieved subjject to payment of the Termunation Pavment;

1.1.225 “Termination MNotice”

the written communication issucd in accordance with (he terims of this Apreement by
one Party to the other Party, teriminating this Agreement:

1.1.226 “Termination Payment”

the Pre-FC Termination Payment and the Post-I'C Termination Payment: provided, that
for purposes of determining Termination Payment to be made under this Agreement, the
capital cost of the Project shall at all times be reckoned as an amount not exceeding the
Estimated Project Cost and the liability of PKIHA to make such Termination Payment
relating ro Financing, Shareholder Loans, Bquity Compensation, Due and Payable Costs
or any other component of the Termination Payment shall he determined as if such
capital cost was restricted to the Estimated Project Cost; provided, that for the purposes
of determining Termination Payments to be made under this Agreement, the capital cost
of the Project shall at all times be reckoned as an amount not exceeding the Estimared

T Project Cost and the hability of PKHA to make such Terminaton Payments relanng to
Financing, Sharcholder Loans, Equity Compensation. Due and Pavable Costs or any
other component of the Termination Payment shall be determined as if such capital coss
was restricted to the Estimated Project Cost:

1.1.227 “Termination Payment Certificate”
shall have the meaning atteibuted thereto in dection 21.6.3:
1.1.228 “Tests”

the tests to be condueted by the Coneessionaire in accordance with the terms of this
Agreement 1o ensure that the Works conform with the Construction Performance
Standards and Good Industry Practice. The words “Test”, “Tesung™, “Tested™ and other
grammancal variations of the word “Teste” shall be construed aceordin alv;

1.1.229 “Tall

the fees to be levied by the Concessionaire at the Toll Plazas to vehicular traffic sor forlh
in SCHEDULE [TorL 87 RUCTURE], The wards “Tall”, “Talling”, “Tolled™ and other
grammancal variations of the word “Tolls™ shall be construed accordingly:

1.1.230 “T'oll Notification™

the nodfication for implementation of the Toll structure to the public, through the
official pazette of the GoKPK, and/or newspapers of general circulation, to be m;
Ly PRKHA at such time and in such imanncr
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1,1.231 “Toall Operator”

the Contractor, if any, with whom the Concessionaire has entered or shall enter into an

agreement for purposes of the Concessionaire’s operations for collection and handling of
the Tolls under this Agreement:

1.1.232 “Toll Plazas™

the toll plazas to be established by the Concessionaire at each of the Interchanges, all
mare particularly deseribed in SCHEDULE O [TOLL PLAz45), and any orther toll plazas
created, or caused to be created, by PKHA after the Effective Date in accordance with
the terms of this Agreement for the collection of the Tolls and/or managemment of
Tolling operations and the related management of the Expressway;

1.1.233 “Toll Revenue®”

all revenue derived by the Conecessionaire from the Project from collection of the Tolls:

1.1.234 “Toll Structure™

the Toll rates and structure set oy in SCHEDULE B |To1L. §7w CTURE] which shall be
levied by the Concessionaire at the Toll Plazas;

1.1.235 “Total Project Cost”

the actual cost of the Project upon completion of the Project, as certified by the
Independent Auditar: provided, that the same shall not include (unless otherwise agreed
with PRI IA} the Incremental and Consequential Costs;

1.1.236 “Transfer Bond™

the bond to be submitted by the Concessionaite pursuant to Section 27 2 in the form

=k

and eontent as provided in SCHEDULE 7, [FORM OF TR AnsrER BoND];
L.1.257 “Transfer Date™

the Day unmediately following the Expiry Date or the Terminadon Date, as applicable;
1.1.238 “Uninsurable”

in relation to a nsk, either that

() msurance is no longer available from reputable insurers in the worldwide
Insurance market; or

(b) even if Insurance is available from reputable msurers in the wordwide
INsurAnce market, the nsurance premium pavable for msuring that sk has
increased to such a level thar the rsk is no longer bemg insured against in the
Pakistani insurance marker:
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L1.239 “Utilized”
shall have the meaning attributed thereto in the EFU Agreement;

L1240 *“Vacant Posse ssion’’

i relation to any part of the Concession Area, means the rght to and delivery of
cxelusive possession thercof, free from any Encumbrance, and the grant of all Ancillary
Rights and other rights appurtenant thereto so thag the Concessionaire erjoys complete,
uninterrupted and quicr possession of the Concession Areg subject o the terms of this
Agreement, in cach case, to implement the Project in accordance with the terms of this
Agreciment;

1.1.241 *Variation™

A variation in the design, qualtty or quantity of the Works and may mclude amendments,
additions, substitutions or alterations in the Approved Detailed Design;

1.1.242 *Variation Notice”

the notice issued by PKHA 1o the Coneessionaire through the Independent Engineer
pursuant to Section 8.2.4 requesting it to make a Variation to the Approved Detailed
Dresign;

1.1.243 “Week”

a week according 1o the Gregorian calendar;

1.1.244 “Weigh Fines”

fines, penalties and charges from users of the Expressway (or any part thereof) pursuant
to the Applicable Laws for (without limitation) weight limit violations;

L1.245 “Works"

all works ar the Concession Area undertaken or required to be undertaken by the
Concessionaire during the Construction Period pursuant to the terms of this Agreement
and in accordance with the Approved Detailed Diesign, as more partculatly deseribed n
SCHEDULE P [DESCRIPTION OF THE PROJECT AND Score oF "ORK];

1.1.246 “Works Commencement Date”

subject to the terms of this Agreement, the date for the commencement of the Works

!

falling no later than thirty (30) Days from the Appointed Dare:

L1.247 “Year”
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INTERP RETATION

In this Agreement, unless the context otherwise requires;

(a)

()

()

(c)

()

any reference 1o a statutory provision shall include such provision as is from time
to. time modified, re-enacted or consohidated so far as such modification, re-
enactment or consolidation applies or is capable of applying to any transactons
entered mto hercunder, unless otheryise specified;

references to the Applicable Laws shall include all federal, provincial and Joeal
Applicable Laws and all orders, rules, regulations, bye-laws, ordinances, Statutory
notifications or orders, executive orders, decrees, judicial decisions, notifications
or other similar lawful directives made pursuant thereto 1ssued by any exccutive,
administrative, legislative or judieial authority or any one or more of them having
the force of law in Pakistan, as may be amended from time to Gme:

in the event of any conflict between the Applicable Laws (including the PPP Acr)
and this Agreement, the former shall prevail;

the words importing singular shall include plural and vice versa, and words
cicnuu'ng Persons shall include partnerships, firms, companies, corporations, joint
ventures, trusts, associations, organizations or other entties (whether or not
having a separate legal personaliny;

the headings are for convenience of reference only and shall not be used in, and
shall not affect, the constructon or interpretation of this Agreement;

any phrase introduced by the terms “including”, “include”. “in parocular’ or any
similar expression shall be construed gs illustrative and shall not limit the sense of
the words preceding those terms:

where PKHA s required to “facilitate” or “provide  facilitavon” o the
Concessionaire in tulfilling the Concessionaire’s obligations {or any of them)
pursiant to the terms of this Agreement, PKHA shall do so withour Assuting
any binding ebligation in relation to such obligation of the Concessionaire:

reterences to “construction”, where the contest s permits, include investigation,
design, engincering, procurement, delivery,  transportation, installation,
processing, fabrication, Tests, ﬁummiaﬁiumﬂg and other activities incidenral 1o
constructon;

any reference to any period of time shall mean 1 reference to that according to
Pakistan Standard Time;

any reference to “Day” shall mean a reference o 1 calendar day in Pakistan (and
reterence to “Dayvs” shall be construed accordinglyy;

if an act preseribed under this Agreement to be done by a Party on or by a given

Day is done after 5.30 pan. on that Day, it is to be taken to be don
wlowing Business Day;
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) unless otherwise stated, any reference any period commencing “from” a

specified Day or date and “dll” or “untl” a specified Day or darte, shall include
both such Days or dates:

(m) whenever there shall appear any refercnee to a time within which an act should
be done or agreement reached or consent given, such reference shall be deemed
to be read as ncluding the Cxpression, “or any other period agreed between the
Parties from time to tme™

() H any provision in Section 1 | Defenitions and f;ff:'.-jbrﬂ.rm'nﬂ[ Is @ substantive provision
conferring rights or imposing obligations on any Party, effect shall be given to it
as 1t it were a substantive provision in the body of this Agreemen:

(o) the rule of construction, if any, that a contect should be nterpreted apainst the
party responsible for the drafting and preparation thereof, shall nor apply;

(p) the Schedules o rhis Agreement form an integral part of this Agreement and
shall be in full force and effect as though they were expressly set out in the body
of this Agreement

g reference o Recitals, Sections, and Schedules in this Agreement shall, exeepl
where the context otherwise requires, be deemed 16 be references to Recitals and
Sections of and Schedules to this Agreement;

(x) any reference at any tme o any agreement, deed, nstrument, licenee op
document of any deseription shall be construed as reference to that agreement,
deed, instrument, licence or document as amended, vared, supplemented,
modified or suspended ar the time of such reference, unless otherwise specified:

(&) aly agreement.  consent, approval, authonzaton, notice, Communication,
mformation or report required under of pursuant o this Agreement from or by
any Party or the Independent Engineer, the Independent Auditor and/or the
Independent Consultant shall be valid and effectual only if it 1s n writing under
the hands of duly authorized representative of such Party or the Independent
Engineer, the Independent Auditor and/or the Independent Consultant, as the
case may be, in this behalf and not otherwise:

(t) In careying out its abligatons and duties under this Agreement, cach Party shall
be obliged ta act in good faith,

1.3 LANGUAGE

1.31  The language of this Agreement shall be English. Except where specifically provided in
this Agreement or otherwise required by the Applicable Laws, all carrespondence,
communicadon, deawings, design  data, rest feports, certificates, specifications,
information and other written matter in respect of the Project shall be entirely in English,
Instructions and notices to the public and the staff shall be available in English and
Urdu, if reasonably required by PKIA. To the extent that any written matter in respect
of the Projeet is in any other language, it shall be accompanted by a duly eertified
translation in English. In the event of 1 contlict between the | -nglish text and th

aﬂégimwgg, the English text shall prevail
: o
L

-

e

-
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1.4

1.4.1

1.4.2

1.4.3

PRIORITY OF DOCUMENTS

This Agreement shall be read, interpreted and construed as one eoherent document and
in case of any conflict or inconsistency between the Sections of this Agreement, the
Section(s) relevant to the issue under consideration shall prevaill, In case of confliet

between one or more Sections of this Agreement and the rerms expressed ar implied in a
Schedule, the former shall prevail,

Any agreement, deed, licence of other document incorporated in this Agreement by
reference and forming an integral part of this Agreement shall be read together
hnrlmmjuusl}-', and unless otherwise expressly provided in this Agreement, the order of
prority of this Agreement and such agreements, deeds, licences or other documents
shall, in the event of conflict, be as follews:

() this Agreement; and
(1) all other agreements, deeds, licences and other documents torming part hereof:

te this Apreement shall prevaill over the agreements, deeds, licenses and other
documents ar (b) above,

Subject to Sections 1.4.1 and 1.4.2. in the event of ambiguitics or discrepancies appearing
in this Agreement, the following rules shall apply:

(a) between two or maore Sections of this A greement, the provisions of the specific
Secuon(s), relevant to the issue under consideration shall prevail over those in the
other Section(s);

(b) between the Sections of this Agreement and the Schedules, the Sections shall

prevail unless the issue in question/matter is specifically provided for in the
Schedule and only referred to in the Sections;

(c) between any two Schedules, the Schedule relevant to the issue shall preval;

(d) between the written desenpdon on the Approved Detailed Desipn and the
Construction Performance Standards, the latter shall prevail;

{e] between the written description on the O&M  Manual and  the O&M
Requirements, the latter shall prevail;

(£) berween the dimension scaled from the Design and s specitic written
dimension, the latrer shall prevail;

i between the dimension scaled from the O&M Manual and its specific wrinen
dimension, the latter shall prevail; and

(h) between any value written in numerals and that in words, the latter shall prevail,
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2, PROJECT DELWEIL\.IILES, ProjECT IMPLEMENTATION STRUCTURE AND ProjecT
RisKs

211  Pursuvant o the terms of this Agreement, the Project Deliverables shall mean and tnclude
the activities and services required to be undertaken by the Concessionaire 1o undertake
the Project, as more partcularly described in SCHEDULE P [DEscriprion: OF THE
PROJECT AnD Scopr oF HORK].

212 The Concessionaire shall procure the performance of the Project Deliverables in
accordance with the terms of this Agreement, Subject to and in accordanee with the
terms of this Agreement, the Concessionaire shall exercise s rights and perform irs
obligations in furtherance of the Project Deliverables at its own cost and risk and without
recourse to PKHA, save as otherwise expressly provided in this Agreement,

2.1.3  Subjeer to the tepms of this Agreement, the Concessionaire shall, at is own cost and risk,
be responsible for ensuring that the Project Deliverables are delivered:

(a) in accordance with the terms of this Agreemeny:

B} inaccordance with Geod Industry Pracuee:

(c) 1 a manner that is not likely ro cause death, injury to health of damage 1o
property or the environment;

(d) In @ manner that is consistent with PKHA discharging its statutory funcnons and
duties under the Applicable Laws, particularly, the NWp Ordinance; and

(e) in complianee with the Applicable Laws the Consents.

2.2 ECT IMPLEMENTATIO

221 Subject to the terms of this Agreement, the implementation of the Project is premised on
the following implementation structure;

(a) PKHA shall fund the Inita] PKHA Funding Amount in the Class B3 Equity
Subscription Account, at such ome and in such manner as stated 1 this
Agreement;

(b) PRHA shall disburse the Subordinate Finaneing to the Subordinate Finanecing
Account, at such time and i such manner as srared in this Agreement:

(c) PKHA shall establish and deliver to the Concessionaire the Balance PKIA
Funding Amount Financial Instrutnent, at such dme and in such manper as
stated in this Agrecment;

(d) PRKHA shall hand over to the Loncessionaire Vacant Possession of the Partial

Concession Area, free of all Encumbrances and together with the '
Rights for execution of the Preliminary Works by the Concessi
ume and in such mannes as stated in this Agreement:
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1.1.78

1.1.79

1.1.80

1.1.81

1.1.82

1.1.63

1.1.84

—CONCESSION AGREEMENT OF SWAT NPRESSWAY

“Equt}'”

means the share capital of the Concessionaire, represented i PKR, subscribed 1o by any
of the Concessionaire’s shareholders for mecting the equity component of the Total
Project Cost and it shall consist of two classes of shares ie. Class A Shares and Class B
Shares; provided, that Equity shall also include funding made available by the Sponsor
for the Development Cost: provided, however, that for purposes of computing
Termination Payment under this Agreement, Equity shall be reckoned as an amount that
15 actually invested in respect of the Project up to the Required Terminaton Payvment
Date pursuant to the terms of this Agreement as determined by the Independent
Engineer and the Independent Auditor jointy as part of their cerdfication of the
Termination Payment;

“Equity Compensation™

the amount which, when taken together with all amounts already paid in respeet of
Equity of Class A Shares (by way of dividends and other distributions) and taking mto
account the actual timing of all such payments, provides the Sharcholders (other than
PIIIA) with the Targer Equity IRR;

“Estimated Project Cost”

the estmated cost of the Project of Rupees Thirty Four Billion One Hundred Sty Five
Million One Hundred Forty Seven Thousand Four Hundred and Forty Four only (PKR

34,165,147 444/-), as specified 1n the Financial Model:

“Event of Default”

either a Concessionaire Event of Default or an PK] 1A Event of Default, or both, as the
context may admit or require;

“Exempted Vehicles”

vehicles, ar a class of vehicles, exempted from the payment of the Tolls, a5 enumerated
in SCHEDULE B [TOLL STRUCT IRE];

i (Expt rt'n
a member of the Panel of Experts nominated to consider a Dispute under Section 24.2.1:
“Cxpert Reference Notice”

the notice pursuant to Section 24.2.2 issued by a disputing Party referring a Dispute for
Fast-Track Dispute Resolution:

“Expiry Date”

- . ;s . : : 3 g
the date of expity of the Concession Period which shall be the twenty fifth (25"
anniversary date of the Fffectve Diare:
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L.1.85

1.1.86

1.1.87

1.1.88

1.1.89

1.1.90

1.1.91

1.1.92

1.1.95

“Expressway”

the +lane controlled access Cxpressway startung from Kernel Sher Khan Interchange and
terminating at Chakdara Interchange established on the Project Completion Date, as
more particularly deseribed in SCHEDULE P |[DESCRIPTION OF THE PROJECT AND Scopr
OF IFoRk);

“Expressway Scction”

the first {1%) continuous stretch of the Expressway from between nwo (2} consccutive
Interchanges formed by completed Sectiofis as confirmed by the Section Completion
Certificate issued by the Independent Engineer pursuant to Secton 13.3.1:

“Expressway Section Completion Date”

the date on which the Section Complenon Certificate, proving the completion of the
Expressway Section, is issued in accordance with Section 1533.1:

“Expressway Section Service Commencement Date™

the date of commencement of the Services 1n respect of the Expressway Section, in
aceordance with Section 13.3.1, which shall be the Day immediately following the
Expressway Section Completion Dates

“Expressway Service Arcas”

the service areas at the Concession Area to be developed by the Concessionaire as part
of the Works in accordance with the Approved Derailed Design;

“Expressway Service Areas Revenue”

all Income derived by the Concessionaire from the Expressway Service Areas:
“Facilities”

the Administrative Office, the Toll Plazas and any other buldings, facilities and
structures together with all the necessary equipment, fittings and fixtures established by
the Concessionaire to exercise its nghts and perform irs obliganons under this

Agreement, as more particularly described in SCHEDULE P [DESCRIPTION OF THI:
PROJECT AaxD ScopE oF IFORE];

“Fast-Track Dispute Resolution™

shall have the meaning artributed therero in Section 24.2-

“Financial Close”

when the Financing Agreements have been executed, become effective and all the
conditions  precedent for disbursement specified therein have been me by the

Concessionaire and/or waived enabling it to have immediate access to funding
LA NCICTS:
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1.1.94 “Financial Close Achievement Notice™

shall have the meaning attributed thereto in Secton 10.6.1:
1.1.95 *“Financial Close Achievement Certificate”

shall have the meaning attrbuted thereto in Section 10.6.2:

1.1.96 *Financial Close Bond™

the bond to be submitted by the Concessionaire pursuant to Secton 10.2.1, in the form
and content as provided in SCHEDULE I |[FORM OF FINANCLAL €7 05 Banb);
1197 “Financial Close Period”

the period from the Effective Date until the A

ppointed Date during which, juser aifer, the
Concessionaire is tequired to achieve Financial Close;

1.1.98 “Financial Model™

the financial model ser out in SCHEDULE J [Finvaanerar Moped ]

1.1.99 “Financiers™

all Persons, banks, financial Insttutions
providing, rasing or making
the avoidance of

and other finance
avalable, directly or mdirectly
doubr, finance and refinance shall not include amounts subscribed for
ordinary share capital by the Sharcholders) for the Project through the [Fmancing
Agreements, and shall include their respective successors-in-title and assigns, and the
term “Financiers” also includes 3 consortum of Financiers, if any;

-providers for the ome being,

, finance or refinance fand. for

L.L10O “Financier Cost™

the fees, expenses and other charges (if any) paid to the Financiers from the Effective
Date up to the Appointed Date pursuant to the terms of the |

‘Inancing Agrecments:
L1101 “Financing”

the financing provided by the Fin

anciers to the Conces sionaire pursi
accordance with the Financing Ag

ant o and in
FECITICNLS;

1.1.102 “Financing Agreements”

the agreements between the Conee

ssionaire and the Financiers for funding the |
component of the Estimared Proje

'ﬁin:mcijlg
ct Cost:

L1103 “Financing Agreements Default F unding Amounts”
any funding by the Concessionaire and/or the Sponsor of any Financing Payrients under
the Financing Agreements between the Required Termination Parment Date .
Terminaton Datg;
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1.1.104 “Financing Due™

the aggrepate of the following sums expressed in Rupees outstanding and payable o the
Financiers up to the Required Terminaton Payment Date pursuant to the Finaneing
Agreements:

(a) the principal amount of the Financing provided and disbursed by the
Financiers under the Financing Agreements for financing the Project;

) the interest or mack-up (ar any other term connoting the return paid to the
Financiers on Financing) acerving on the aforesaid prineipal amount; and

(e) breakage costs, breakage premium, penal interest or charges pavable under the
Financing Agreements to the Financiers;

provided, that the torm “Financing Due” shall exclude iter (c) in the event this

Agreement is Terminated due to a Non-Political Event or a Concessionaire Lvent of
Defauly;

11105 “Financing Payment”

ARy payments whatsoever pavable or paid to the Financiers under the Financing
Agreements;

1.1.106 “Financing Termination Date”
means the first date on which the Financieps certity that:

(a) the Financiers have ceased to be under any commitment, obligation or liability
under or in respect of the Financing Agreements:

(b all outstanding amounts under the Financing Agreements have been reduced to
zero and all of the obligations owing to the Financiers under or pursuant to the
terms of the Financing Agreements have been indefeasibly paid or repatd or
saushied in full and the Coneessionaire has indefeasibly discharged all of irs
obligations and liabilities under the Financing Agreements; and

(c) the Coneessionaire has no further obligations or liabilities to make payments (o
any of the Financiers under or pursuant to the terms of the Financing
Apreements;

1.1.107 “Fine Collection™

collection of Weigh Fines and the Police Fines (1o the extent permissible under the
Applicable Laws);

L1108 “Force Majeure Event”

shall have the meaning arrributed therero in Secton 17.1;

1.1.109 “Force Majeure Period®
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the period commencing from the dage of occurrence of 4 Foree Majeupe Fvent and
ending on (a) the dage on which the Affocted Party, ACHNG In accordance with Goad
Industry Practice, tesumes or should have resumed such of i Obligations  the
pertormance whercof was excused I terms of Secrion 1 74, or (b) the Termination Date,

as the case may be:;

L1110 “Go KPK>

the povernment of Khybey Pakhtunkhwa, jrs respective deparaments of any  other
authorities, agencies and instrumentalities functioning under the direction or cop trol of

the GolkKPE:
1.1.111 “Gop»

the Government of Pakistan, it tespective departmengs op any other authorigies, agencies
and Eﬂ:czrunwnl:nl'iljﬂs 1'um:l.i¢:rniug under the ditection or control of the Government of
Pakistan:

L1.112"Good Ind ustry Practice™

applying in relation 1o the manner in whick the Works are performed and (he Services
rendered, the standards, practices, methods and  procedurpes cun[imning to the
Applicable Laws, ang exercising thay degree of skill, care, diligence, prudence and
foresight that would reasonably and ordinarily he expected from a skilled and
expenienced Person engaced in a similay tvpe of undertakip

L1112 “"Handback Certificate™

the certificate 1o be issued by the Independent Consultant in the form attached herere s
SCHEDULE K LFORM OF HANDEack {.];'RHF';{;J?E], certifying that the Project Assets,
that exist as pp the Transfer Date, comply with the Handback Requirements iy
accordance with SCHEDULE L [HAaNDBAack RI:QE.?IJL'I_-H'I;.TE'-‘};

L1114 “Handback Requirements™

the Fequiremens that the Project Assets, thay XISt 28 on the Transfer Date. must comply
with on the Transfer Date (or such athey date as apreed upon by the Partes in wri bng),
43 sttout in SCHEDULE [, [HANDRACK I-:EQL':M:‘AH;N'H‘J;

L1115 “IA Contrace”

shall have the meaning attributed thereto i Section 5.6.1:

11116 “1IE Conrract”

shall have the meaning attributed thereto m Sectiog 5,31
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€}

(f)

()

(1)

)

(m}

()

the Concessionaire shall commence the Preliminary Works ar the Partal
Concession Area and complete the same, at such times and in such manner as
stated in this Agreement;

PRHA shall give the Concessionaire access and the necessary rights to the
Concession Area (other than the Parual Concession Area) 1o enable the
Concessionalre to, fer affa, conduct technical and financial studies and other
feasibility studies on the Project, soll investigaton of the Concession Area and
other preliminary studies in connecuon therewith as required by the Financiers
and/or for proper unplementation of the Project, at such tme and in such
manner as stated in this Agreement,

mmmediately after grant of access to the Concessionaire of the Concession Area
(other than the Partial Concession Area), the Concessionaire shall conduct
studies as described n Secton 2.21(f) above. In this repard, PKHA shall
coordinate with the Concessionaire and use its best endeavours to tacithiare the
procurement of all necessary information, data, deawings and records whatsoever
from the Public Sector Entities required by the Concessionaire for the Works on
a date no later than the Works Commencement Date;

PIKHA shall, ar its own efforts, cost and expense, if not already procured,
procure, free from any Encumbrance the Coneession Area (other than the Partial
Concession Area) and the Addinonal Land, if required, at such tmes and in such
manner as stated i this Agreement;

the Concessionaire shall expeditiously commence the Detailed Design of the
Works upon the execunon of this Agreement, submit for the Approval of PRKHA
(which Approval shall not be unreasonably withheld, condinoned or delaved) all
components of the Detailed Design, at such time and in such manner as stated in
this Agreement;

PIHA shall, at its own cfforts and costs, remove or procure to be removed,
relocated, diverted or reinstated the Public Utlities necessary for undertaking the
Waorks, at such ome and i such manner as stated in this Agreement

the Concessionaire shall achieve Financial Close, at such tume and in such manner
as stated In this Agreement;

the Concessionaire shall issue the Financial Close Achievement Notice, at such
ome and 1n such manner as stated 1 this Apreement;

the Independent Auditor shall 1ssue the Financial Close Achievement Certificate,
at such ume and in such manner as stated in this :\g,l’t.‘t‘].‘.l‘]:.‘l:'l.t;

the Concessionaire shall, with the facilitanon of PKIA, procure the supply of
Public Utihties and ancillary services to the Concession Area required by the
Concessionaire for the Works, at such ome and 1in such manner as smated m ths
Agreement;

PEHA shall hand-over to the Concessionatre the Vacant Possession of the
ncession Area (other than the Pardal Concession Area) and the ' A

Page 39 of 300



COMNCESSION AGREEMENT OF SWAT EXPFRESSWAY

()

(g)

()

(o)

()

Addivonal Land, if any, free from any Encumbrance, together with the Ancillary
Rights, at such time and in such manner as stated in this Agreement;

PRHA shall fund the Balance PKHA Funding Amount in the Class B Equity
Subseription Account, at such tme and in such manner as stated in this
Agreement;

subject ro the grant and maintenance with full effect of all the Approvals and the
Consents to the Concessionaire for the commencement of the Works (including
the Approvals for the Detailed Design), the Concessionaire shall commenee
construction of the Works {other than the Preliminary Works) and complete the
same, at such times and in such manner as stated in this Agreement;

the Concessionaire shall commence collecting the Tolls at the relevant Toll Plazas
in respect of the Expressway Section, and any subsequent Seeton added o the
Expressway Section, in ¢ach case, based on the Toll Structure set out in Part I of
SCHEDULE B [TOLL STRUCTURE], at such time and in such manner as stated
this Agreement;

the Concessionaire shall collect the Tolls ar the Toll Plazas in respect of the
Expressway, based on the Toll Structure set out in Part 11 of SCHEDULE B
[TO1L1 STRUCTURE], at such time and in such manner as stated in this Agreement;

the Concesstonaire shall commence collecting the Revenues from the Project,
including (without limitation), from (1) the Concessionaire’s exercise of it
Development Rights; and (i) the Ancillary Facilites and/or the other facilities
provided by the Concessionaire as part of the Project, at such time and in such
manner as stated in this Agreement;

the Concessionaire shall retain ownership rights over the Project Assets duning
the Concession Perod and maintain and operate the Project Assers, or part
thereof, as applicable, from the Expressway Scctdon Service Commencement
Date for the duration of the Concession Period and hold the Concession for the
duration of the Concession Period:

in the event of Termination, PKHA shall pay the Tetmination Payment 1o the
Concessionaire and/or the Concessionaire shall pay the Non-Utlized PKHA
Amount to PKHA, as applicable, at such time and in such manner as stated in
this Apreement; and

the Concessionaire shall transfer the ownership rights to the Project Assets to
PKHA, stop collecting the Toll Revenue, cease 1o maintain and operate the
Project Assets and the Project Assets and otherwise cease 1o provide the Services,
at such tme and in such manner as stared in this Agreement.

PROJECT RISKS

Unless otherwise provided in this Agreement, the Concessionaire shall be solely
responsible to bear all the risks ofighmating directly ot indircctly from the Project;

provided, that PKHA shall use its best endeavors 1o facilite the Conees
wirite the effects of the sforcsad deke.
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3:1.3

3.1.4

L5

3.1.6

CONVEYANCE OF CONCESSION AREA, ADDITIONAL LANDS AND GRANT OF
ANCILLARY RIGHITS

Subject 1o the terms of this Agreement, PKIA hereby grants to the Concessionaire for
the Financial Close Period, the rnght of access to the Concession Arca, for carmving out
such surveys, investigations and soil tests, as the Coneessionaire may deem necessary at
Its own cost, cxpense and sk,

PREA shall, at its own efforts. cost and expense, on the Effective Date, hand-over o
the Concessionaire, the Vacant Possession of the Parnal Concession Area. free from any
Encumbranee and together with the Ancillary Rights, for the purpose of mplementing
the Preliminary Works. Further, within a period of three (3) Maonths from the Effective
Date, PKHA shall, at its own efforts, cost and expense, it not alteady procured, procure,
free from any Encumbrance, and on the Take-Over Date. hand-over to the
Concessionaire, the Vacant Possession of the Concession Area (other than the Partal
Concession Area) and the Additional Land, if required, free from any Encumbrance and
together with the Ancillary Rights, for the purpose of implementing the Projeet,

Within a period of two (2) Weeks from the Effective Date. the Concessionaire shall
propose m witng o PRILA the locations of the Expressway Service Arcas; provided,
that in proposing such locations the Concessionaire shall use its best cndeavours to
ensure that any Addidonal Land shall not be required 1o be procured for such purpose
provided, further, that to the extent that such Additional Land is required PKHA shall
provide the Concessionaire with such Additional Land at its own cffort, cost and expense
within six (6) Months of the Effecuyve Daie,

Where the Applicable Laws require the entry of any lease or the issuance of any easement
or licence for the grant of Vacant Possession rights in respect of the Congession Area,
PKIHA shall expeditiously, at its own efforts, cost and expense (including the pavment of
any related registration fees and stamp duties), enter into, grant, 1ssue or convey such
lease, easement or licence to enable the Concessionaice to undertake the Works at the
Concession Area and the Additonal Land, and to effectively enable the Concessionaire
to retain ownership rights to the Works and the Project Assets until the Transfer Date.

Upoen the Vacant Possession of the Concession Area and the Additional Land, if
required, being handed over and the Ancillary Rights being granted, the Concessionaire
shall have the irrevocable right to enter upon, occupy and usge the Concession Area, the
Additional Land, as shall be required for the carrying out of the relevant part of the
Works and the irrevocable right to exploit the Ancillary Rights, the Development Rights
and undertake the Works on the Concession Area and Additional Land as may be
necessary or appropriate to implement the Project in accordance with the terms of this
Agreement.

If the Vacant Possession of any part of the Concession Area or the Additional Land, if
required, has not been made available and the Ancillary Rights have not been granted to
the Concessionaire within the time petiod specificd 1 this  Apreement,  the
Coneessionaire may (without thereby adversely affecting its rights under this Agreement)
nter into those parts of the Concession Arca and the Additional Land, as hay
le available, and exploit such of the Ancillary Rights and Developmenw Ry
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PKHA shall bear the following risks in re
Compensation Event (€} Relicf Event:
Concessionaire shall use its best ¢
the aforesaid risks.

spect of the Project; (a) Change mn Law; (b)
and (d) Permitted FEvents: provided, that the
ndeavors to facilitate PKHA 1o mitigate the cffects of
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have been granted, and may at its sole discretion commence the relevant part of the
Works; provided, that exercise of any rights conferred by this Section shall not operate
nor be construed as a waiver of any obligation on the part of PKHA nor as a waiver of
any right that the Concessionaire may have or acquire under this Agreement.

317 TEPKHA is unable to comply with its obligaton to deliver the Vacant Possession of the
Concession Area and/or the Additonal lLand, if required, and grant the Anallary Rights,
within the tme period specified in this Agreement, PIKHA shall as soon as reasonably
pracucable notify the Concessionaire in writing. On receipt of such notification from
PRHA, the Concessionaire may (but shall not be obliged to) agree with PKHA an
extension of ome o fulfill s obligations; provided, that PRKHA agrees (o the revised
programme of actvites, the revised Works Commencement Darte, and the revised
duration of the Construction Period and the extension of the Concession Period as
required by the Concessionaire and determined by the Independent Engineer in
accordance with the terms of this Agreement.

318 IF the Concessionaire incurs any Incremental and Consequential Costs occasioned by the
delayed delivery of the Vacant Possession of the Concession Area (or any part thereof)
and/or the Additonal Land or delaved grant of the Ancillary Rights, the Independent
Engincer shall ascertain the Incremental and Consequential Costs in accordance with
Section 3.2 [Incremental and Conseqrential Costs for Delay], and PKHA shall pay to the
Concessionaire such Incremental and Consequential Costs,

3.2 INCREMENTAL AND CONSEQUENTIAL COSTS FOR DELAY

3.21  The Concessionaire shall notify PKIHA the financial impact of any delayed delivery of the
Concession Arca, the Additional Land or the delayed grant of the Ancillary Rights, and
the Incremental and Consequental Coses payable by PKIA as a result caleulated in
accordance with Section 3.2,2,

3.22  The Incremental and Consequential Costs shall be ealeulated for the Delay Duration, to
provide full recovery, inter alia, of one or more of the tollowing as relevant and without

duplication:
(a) any increase in the Estmated Projeet Cost:
() all costs of mobilizavon/demobilization, insurance premium (pro-rated for the

Delay  Dutation), loss/deterioration of materals, wages,  adminisorative/
management expenses for the Delay Duration, all of the forcgoing on actual
basis;

(e cost of construction financing (including any increase thereot), computed based
on the Financing amount already drawn, at 4 rate per annum payable by the
Concessionaire to the Financiers pursuant to the Financing Agreements for the
Lielay Duration;

(d) penalty charpes;
() mark-up;
(D any additional eapital expenditure and/or the additonal operating cost and/or

additional taxes and/or any or all of the above, as the case may be; a
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3.4

3.4.1

3.4.2

RIGHTS TO Use

PKHA shall ensure that all Jccessary aceess to and from the Concession Area and the
Addivonal Land, 1f required, is made available to the Concessionaire, its employees,
apents,  representanives, any  other  authorzed Pesions, ‘the Contmetdrs - and
subcontractors, free from all Encumbrances, and the Concessionaire and any such
employees, agents, representatives, authorized Persons, Conteactors and subcontractors
shall have the exclusive tight to occupy and use the Concession Area and the Addinonal
Land as shall be required for the exercise of the Concessionaire’s rights and discharge of
its obligations during the Concession Period and for this purpose the Concessionaire may

regulate the entry and use of the Coneession Area by third parties in the manner as the
Concessionaire shall deem fir,

The Concessionaire shall use the Concession Area, the Additional Land and the Ancillary
Rights for any purpose, as it deems necessary, which is incidental or necessary 1o the
implementation of the Project.

PEAQP,FUL PDSEES&[QN

subject to the terms of this Agreement, on and from the ffective Date, PKHA hereby
warrants that:

(a) the Concession Area and the Addidonal Land, if required, together with the
Ancillary Rights have been or shall be acquired by PKILA through the due
process of law, shall belong to and vest in PKH A and PKHA has or shall have
full powesrs to hold, dispose of and deal with the SAme consistent, afer alia, with
the terms of this Agreement, and that the Concessionaire, subject to the terms of
this Agreement, shall, in respect of the Concession Area, the Additional Land and
the Ancillary Rights, have no hability regarding any COmMpensaton payment on
account of rehabilitation or resettdement of any Persons affected thereby, or
otherwise;

(b) the Concession Area and the Additional Land do not or shall not comprise of
any arca on which PKHA does not have legal avthority to authorize the
construction of the Works or the Project Assers:

(c) all requisite statutory, regulatory and other approvals and authorizations for the
Project required to be procured by PKHA pursuant to the terms of this
Agreement, 1f any, have been obtained and are maintained with ful] effecr:

(d) all requisite staturory, regulatory and other Approvals for the Project required to
be given by PKHA pursuant to the terms of this ."agrt:a:mmi have, are or shall be
given, as the case may be, and maintained with full effect;

{e) subject to the terms of this Agreement, the Concessionaire shall, to the exrent
that it complies with rthe terims and condiions of this Agreement, cnjoy the
Vacant Possession of the Concession Area and the Addimonal Land, if required,
and the Ancillary Rights, and in the event the Concessionaire 1s obstructed by any
Person claiming any rght, ttle or interest in or over, the Concesston Area and
the Additional Land or the Ancillary Rights or any part thereof or in the event of
any enforcement action including any attachment, distraint, appoues ek
receiver or manager or liquidator being initiated by any Person el
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any mterest 1 or charge on the Concession Area, the Additional Land or the
Ancillary Rights or any part thereof, PKJIA shall, if called upon by the
Concessionaire, defend such claims and procecdings and also keep the
Coneessionaire fully indemnified and harmless against any consequential loss or
damages which the Coticessionaire or any Contractor may suffer, on aceount of
any such night, ude, interest or charge;

(£) - furtheranee of Section 3.5. I{e), if exercise of the Concessionaire’s rights
and/or performance of its obligations has heen disrupted by the obstruction of
such Person chiming any right, title or interest in or aver the Concession Area,
the Addinonal Land, if required, and the Ancillary Rights or any part thereof or
as a result of any enforcement action as stated in that Section initiated by such
Person, then the Concessionaire shall notify PKHA the financial impact of such
distuption and the Incremental and Consequential Costs caused thereby, PKHA
agrees 1o provide the Concessionaire compensation for such Incremental and
Consequential Costs which are caleulated n accordance with Section 3.2.2 above
for the Delay Duration; and

(i) PKILA agrees to provide the Concessionaire compensation for such Incremental
and Consequential Costs, which are caused by the delay of the entire Project
Implementation Programme. PKIA agrees to the revision of the Financial
Model, if necessary in the opimton of the Coneessionaire, the program of
actvities, the Construction Perjod and/ or the Concession Period and provide the
Concessionaire compensation caleulated in accordance with Section 3.2 based on
the Delay Duraton and for this purpose Sections 3.2.2 to 3.2.7 shall apply wmtatic
mieateis; and the Concessionaire shall make the necessary notification vo PR
and provide the cotnponents of the Incremental and Consequential Costs 1o the
Independent Engineer for verification and issuance of the relevant certificate in
accordance with Sections 3.2.3 and 3.2.4 and to enable exercise of the right under
Section 3.2.5.

3.6 COSTS AND EXPENSES

3.6.1  Subject to the terms of this Agreement, PKHA shall bear and pay all costs, expenses and
charges mecurred or levied in making available the Concession Area and the Additional
Land, if required, and grant the Anciltary Rights and the Development Rights, o the
Concessionaire, including, costs of rehabilitation of resettlement of any Person (fegally or
legally) occupving the Concession Area, or the Additional Land or enjoving the
Ancillary Rights or Development Rights, or any part thereof and any lepal cost arising
trom legal actions taken by the landowners and/or any Person claiming any right, title or
interest over the Concession Area, the Additional Land or the Ancillary Rights ar the
Development Rights in relaton o the acquisition thereof and shall fully indemnify the
Concessionaire and hold the Coneessionaire harmless in such respect,

3.7 AFFIRMATIONS

3.7.1  Subject to the terms of this Agreement, on and from the Effective Dare, the
Coneessionaire confirms that it (2) has made a complete and careful examination and an
independent evaluation of the Concession Area and information provided by PRI, (b)
accepts the risk of inadequacy, mistake or error in of relating to any of the information
provided by PKIHA, and (¢) has determined to jrs satisfaction the nature and extent of
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3.8

3.8.1

risks and hazards as are likely to arise or it may face in the performance of its obligations
under this Agreement.

Subject to the werms of this Agreement, on and from the Effective Date. PIKHA
undertakes not to give possession of the Concession Area and, the Addigonal Land to
any other Person and no Person shall have the right to enter or establish an access to the
Concession Area and the Additional Land except with the prior approval of the
Concessionaire, or otherwise impede or hinder the Concessionaire in the performance of
its obligations, and the exercise of its rights, under this Agreement.

Upon taking the Vacant Possession of the Concession Area and the Additional Land, the
Concessionaire undertakes that the Coneessionaire shall utilize the same only for the
purposes provided in this Agreement, and the Concessionaire shall not ereate nor allow
any thied party to ereate any Encumbrance nor restrict the utility thereof in any other
manncr save and except as permitted in this Agreement,

HANDBACK OF CONCESSI REAT

With effect from the Transfer Date, the Concessionaire’s Vacant Possession of the
Concession Area and its unencumbered interest therein, shall stand transterred to PRILA
n accordance with the provisions of Sections 21.5.4 | Pransfers o PEKH A or Tegayivation)
and 21.5.5 [Tranifers to PKH.A on Expin].
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4. REPRESENTATIONS, WARRANTIES, OBLIGATIONS AND COVENANTS OF THE
PARTIES

4.1 REPRESENTATI

+1.1 The Concessionaire represents and warrants to PIILA that:
() the execution of this Agreement is duly authorized;

(b) this Agreement is being sioned and executed by a representative of the
Concessionaire who  has  been dulv  authorized and empowered by the
(Concessionaire to sign and exccute the Agreement on jts behalf;

(€) all the Project Documents have been duly executed under proper authority and
are 1 full force and effect as at the Effective Date, save for those Project
Documents identified in SCHEDULE U [LIsT 0F PROJECT Docty HENTS] that shall
be executed after the Effective Date:

(d) the execution and performance of any of the Project Documents does not and
shall not contravene any provision of the memorandum and articles of
associaton of the Concessionaire as at the Effective Date, or any statute,
judgement, order, decree, regulation, rule, award or decision of any Court, Public
Sector Enuty or arbitrator of comperent jurisdiction that is binding on the
Concessionaire as at the Effective Darte:

(e) the Concessionaire shall seek all Approvals and procure all Consents i terms of
this Agreement;

(£) there are no actions, suits, procecdings or investigations pending or to the
Concessionaire’s knowledge threarened against it at law or in equity before any
Court, mwbunal or before any judicial, quasigudicial or other autharity, the
outcome of which may constitute a Concessionaire Fvent of Default or which
individually or in the aggregate or any combination may result in Material
Adverse Effect;

(g) the Concessionaire is not subject to any obligation, non-compliance with whieh is
likely to have a Matenal Adverse Effect on its ability to conduct the Project
Deliverables;

(k) no steps have been taken by the Concessionaire nor have any legal proceedings

been started or threatened for the dissolution or winding-up  of the
Concessionaire or for the appointment of a receiver, iquidator, judicial manager
or similar officer in respect of all or any patt of the business or assets of the
Concessionaire, the suteome of which may consutuie 1 Concessionaire Fvent of
Defaulr, and it has no knowledge of any violation or default with rEspect for any
order, writ, injunction or any decree of any Court or any legally binding order of
any Public Sector Entity which may result in 2 Concessionaire Event of Default;

all informaton disclosed by or on behalf of the Concessionaire to PKIA at any
tme up to the Effective Date, and, in particular, during the bid process preceding
the award of this Agreement to the ( -oncessionaire, is true, complete and
accurate in all marerial respects and the Coneessionaire is na Awa
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material facts or circumstances not disclosed to PIFA which would, if disclosed,
be likely to have an adverse effect on PKHA’s decision {acting reasonably) to
award this Agreement to the Concessionaire:

the eopies of the executed Project Documents, if any, which have been delivered
to PIRHA, are true and complete copies of such Project Documents and there are
no other documents replacing or relating to any such Project Documents, which
would materially affect the performance of the Project Doc Lments; and

as at the Effective Date:

1) the Concessionaire has an authonzed and issued share capital as sct our in
SCHEDULE AA |CORPORATE DETAILS OF THE CONCESSIONAURE| and all
shares in the issued share capital of the Concessionaire are fully paid up:

(it} all shares in the issued share capital of the Concessionaire are legally and
beneficially owned as represented in SCHEDULE AA |[CORPORATE DETAILS
OF THE CONCESSIONAIRE];

(1) save as provided in the Financing Agreements or the Sharcholders’
Agreement, as the ease may be, no Porson has the nght (whether acrual or
contingent) to call for the issue of any share or loan capital m the
Concessionaire whether pursuant to any option or otherwise including on
realization of secunty; and

(v} save as provided in the Financing Agreements or the Sharcholders
Agreement, as the case may be, there is no Encumbrance over or atfecting
any of the Equity or the Shareholder Loans and there is no Agreement or
commitment te grant or create any such Encumbrance:

it has ready access to the Sponsor Funding Amount, and subject to achievement
of Financial Close, it has the financial standing and capacity to undertake the
Project in accordance with the terms of this Agreement;

this Agreement constitutes irs legal, valid and binding obligation, enforceable
against it in accordance with the terms hereof:

it 1s subject to the Applicable Laws;

it has complied with the Applicable Laws in all material respects and has not been
subject to any fines, penalties, injunctive relief or any other cvil or crminal
habilides which in the aggregate have or may have a Material Adverse Fiffect on
s alnlity to perform its obligatdons under this Agreement;

i shall ar no dme undertake or permit any Change in Control cxeept in
accordanee with the provisions of Sccton 4.6 and that the Sponsor together with
its Affiliates hold not less than fifty percent (30%) plus one (1) share of s 1ssued
and paid up share capital as on the Bffective Date:

the Sponsor is duly organized and validly existing and has agreed 1o and
unconditionally accepted the terms and conditions set forth in this Agre £
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(r) subject to the terms of this Agreement, all irs rights and interests in the Project
shall pass to and vest in PKHA on the Transfer Date, free and clear of all
Lncumbrances, withour the need for any further act or deed on its part or that of
PKHA, unless otherwise expressly specified by this Agreement and rhe
Applicable Laws, in which case all such acts shall be done immediately and
without any eavil or demur;

(s) no bribe or unlawful payment or illegal gratification has been or shall be paid in
cash or kind by or on behalf of the Concessionaire to any Person to procure the
Concession; and

(1) no representation or warranty by the Concessionaire contmined herein or in any
other document furnished by the Concessionaire to PRKHA contains or shall
contain any untrue statement of material fact or omits or shall omit 1 material
fact necessary to make such fepresentation o warranty not misleading,
Notwithstanding any  independent venfication, swudy, review, search or
observation having been carried out or made by PKHA to any such statements,
data or informatdon contained in the Concessionaire’s representation and
warranties as aforesaid, the Conecessionaire shall not by virtue of the aforesaid be
discharged from any of its representations or warranties made hereunder, in
whole or in part,

Rep ENT

TIONS AND WARR KHA

1IES O

PKHA represents and warrants to the Concessionaire that:
(a) it is duly established under the NWEP Ordinance:

(b) it has full power and authority under the NWEFP Ordinance to exccute. deliver
and perform its obligatons under this Agreement and to carry out the
transactions contemplated herein and that it has wken all actions necessary o
execute this Agreement, exercise its rights and perform irs obliganons pursuant to
the terms of this Agreement;

(c) this Agreement is being signed and executed by a representative of the PKILA
who has been duly authonzed and empowered by PKHA to sign and execure the
Agreement on its behalf:

() it has taken all necessary actions under the Applicable Laws to authorize the
execution, delivery and performance of this Agreement. and to perform its
obligatdons herein contained;

(e} the exernion. olweawm and pasknsmnises o as Agevvannu o o unnplianes wigy
all the Applieable Laws;

(f) this Agreement has the approval of the competent authority of PKHA as per the
PP Act and the execution, delivery and performance of its obligations under
this Agreement by PKHA does not infringe any Applicable Laws, statute
{including, without limitadon, the PPP Act), judegment, order, deeree, regulation
ot rule of any Courr, Public Secror Lntity or arbitratar of competent juriser
applicable or relatng to it or its assets; :
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(1)

i)

(m)

(m}

(o)

this Agreement constitutes a legal, valid and binding obligaton of PKHA
cnforceable agamsi it i1 accordance with the tenms hereod:

all information provided by it in the RFP and the ather bidding documents
connection with the Project is, 1o the best of its knowledge and belief, true and
accurate in all marerial respects;

it has good and valid right and title to the Concession Area and the Additnonal
Land (or shall procure such right and e within the tme pertod specified in this
Agreement), and has the power and authority to convey the Vacant Possession
thereof to the Coneessionaire in accordance with the terms of this Agreement (o
shall have such power and authority upon procurement of good and valid right
and tte to the Coneession Area within the time period specified in this
Apreement);

save and except as provided by the Applicable Laws this Agreement, it shall no
at any ume during the Concession Period, interfere with the Coneessionaire’s
peaceful Vacant Possession of the Coneession Area and the Additional Land and
exercise of the rights and discharge of the obligations of the Concessionaire in
accordance with the terms of this Agreement:

it has all necessary authority and power o complete the Project and in respect of
all other matters which are the subject of this Agreement and has the rght to
delegate and has delegated such of those powers to the Concessionaire as may be
required, to uphold the terms of this Agrecment;

N suits or iInvestigations or other legal proceedings are pending or threatened in
respect of the Concession Area, or the Project, at law or in equity, before any
Court or before any other judicial, quasi-juchicial or ather authority, or ANy
arbitrator, the outcome of which tay consttute an PREA Event of Default, and
it has no knowledge of any violation or default with respect to any order, writ,
injunction or any decree of any Court or any legally binding order of any Public
Sector Entity or atbitration which may result in an PKHA Event of Default,
mcluding, the withdraswal or revocaton of it powers under NWFP Ordinance;

PKHA is subject to the Applicable Laws with respect to this Apreement and
PRHA hereby expressly and irrevocably waives any right of sovereign immuniry
which PKHA may now have or may acquire in the future to the extent permitted
by the Applicable Laws;

the Concession Area and the Additonal Land, if requured, shall be free of any
Encumbrance whatsoever and any financial, legal or other restgaint o obligaton:

the Project is under the jurisdicton of PKHA o the extent provided by the
Appheable Tavws;

no event hag occurred which consdrates, or which with the giving of notice
and/or the lapse of dme and/or relevant determination would constitute an
PKHA Event of Default under this Agreement or any agreement or instroment
by which PKHA or any of its asscts are bound or affected: and ;
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4.3

4.3.1

ne representaton or wartanty by PRILA contained herein furnished by PKHA to
the Concessionaire contains or shall contain any untrue stateiment of material face
or omits or shall omir a material fact necessary to make such representaton or
wartanty not misleading. Notwithstanding any independent verification, study,

review, search or observaton having been carried out or made by the
Concessionaire to any such statements, data or information contained in PEHA s
representation and warranties as aforesaid, PIKHA shall not by virue of the

aforesaid be dﬁchargcd from any of its representations or warrantics made
hereunder, in whole or in part,

COVEMNANTS TO ACHIEVE FINANCIAL CLOSE

The Parnes covenant as follows:

()

{c)

From the date hereof up to the Appointed Date, PKHA shall, subject 1o this
Agreement, facilitate and assist the Concessionaire o enable the Concessionaire
to achieve Finanaial Close by the Appointed Date;

From the Effectuve Date to the Appointed Date, the Concessionaire shall use all
reasonable cfforts (i) to take, or cause to be taken, all actions necessary to comply
promptly with all legal requirements which may be imposed on the
Concessionaire to consummate Finaneial Close as promptly as prq-:umbl:_ and
(11) to obtin {and cooperate with the other Party ta obtain) any Consent of any
Public Sector Entey or any approval of a puhis-: or privite third party which is
required to be obtained or made by the Concessionaire in connection with the
consummation of Financial Close. Each Party shall promptly cooperate with and
promptly furnish information to the other in connection with any such effors by,
o I.'LL]_U].I'EH'IE['II ]If"!'.lrl-i'.h"-L E_:l UFI{:I'H. LI'i{.. ri.'-'ﬂ'i:{'_hbluﬂ dirc ln COnneclaon ‘|.'|.-l[h Il._“l
obligation to achieve Financial Close:

If any Public Sector Entity of competent jurisdiction issues a preliminary or
permanent injuncion or temporary restraining order or other order before the
Appotnted Date which would prohibit or materially restricr or  hinder
achievement of Financial Close, the Party or Partics, against whom such
preliminary or permanent injunction or temporary restraining order or other
order 15 15sued shall use all reasonable efforts 1o have such in';uncuun decree or
order dissolved or otherwise eliminated as prompily as possible and, in any event,
]31'11}1' to the Appointed Date. Any and all costs in accordance with this sub-
Secuon (c) shall be borne by the Party in respect of which such injunction,
restraining order or other order has been entered; provided, that if an injunction,
restraining order or other order has been entered into against a Party because of
the act or omission of the other Party, the other Party shall bear all of the

aforesard eosts. In the event such injunction, restraining order or other order has
been entered against both the Parties, the Parties shall bear the aforesaid costs
cqually; provided, further, that if the injuncton, restraning order or other order
has Licen entered o againee both the Parties beeause of the act or omssion ol
any one Party, the sard Patty shall bear all of the aforesaid costs; and

From the date hereof up to the -"L}‘fl'[".'lﬂii'l.tf_‘d Date, the Parties shall cooperate with
cach other ro ensure the ordedy transition of conmol, custody, operaton,

management, maintenance and rehabilitadon of the Project Assers on
Orwver Date.
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OBLIGATIONS AND COVENANTS OF THE CONCESSIONAIRE

The Concessionaire covenants that it shall:

@)

(b)

(c)

(1}

(k)

v

develop, design, engineer, finance, construct, Test, Commission, manage,
operate, maintain, insure and, on the Transfer Date, transfer the Project Assers,
under a BOT arrangement, and during the Concession Period, collect; receve
and earn the Revenues, all in accordance with the terms of this Agreement;

obtain all Consents required by the Applicable Laws to enable it to undertake its
obligations under this Agreement in conformity with the Applicable Laws and be
in compliance thereof at all times during the Concession Petiod after obtaining
the sames;

procure and maintain in full force and effect, appropriate propretary rghts,
hcenses, agreements and permissions for matenials, methods, processes and
systems used in or incorporated into the Project;

undertake the implementation of the Works in accordance with the Constructon
Performance Standards and the Approved Derailed Design;

make its own arrangements for construction materials and observe and fulfil the
environmental and other requirements under the Applicable Laws the Consents;

appoint, supervise, monitor and control, the activities of the Contractors under
their respecove contracts,

staff the Project with such professional managerial, technical, construction,
operations and maintenance personnel as deemed fit by the Concessionaire:

equip the Project with such facilities and equipiment as stated in this Agreement,
and upgrade the said facilities and cquipment as may be deemed fit by the
Concesstonatre from ome 1o tme:

be responsible for quality, soundness, durability, safety and the overall standard
ot the Works, norwithstanding the appointment by it of Contractors to undertake
the Works;

ensure thar, subject o the terms of this Agreement, the li;-:[:rrr:s:zwnjv Secton, the
Expressway, or any part of the foregoing, is open to teaffie throughour the
relevant phases of the Concession Period;

undettake the IMine Collection in accordance with the Apphicable Laws;

afford access w the Expressway Section, the Expressway, or any part of the
foregoing, as applicable, to the Exempted Vehicles;

enable the Independent Engineer 10 inspect the Works to ensure thar the Works
comply with the Construction Performance Standards and  the Approved
Detatled Design;
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operate, manage and maintain the Project Assets in accordance with the terms of
this Agreement, the O&M Requirements set out in SCHEDULE R [Cre=M
REGUIREMENTS] and the O&NM Manual during the Operations Period;

inspect the Works to ensure that they are being carried out in accordance with
the Construction Performance Standards and, in consultation with the
Independent Engineer, carry out the Tests and Commission the Expressway
dection, any Section subsequently added to the Expressway Section and the
Expressway;

coopetate with law enforcement agencies with a view to mainmining law and
order at the Concession Area:

provide all necessary assistance to the PRIHA Representative, the Independent
Engmneer, the Independent Auditor and the Independent Consultant, as may be
reasonably required, in the performance of their respective duties and services;

tor the Construction Period, provide at the earliest, the PIKHA Representative
with a fully equipped office measuring minimum ten thousand square feet
(10,000 sq. fr.) covered area with all firtings and fixtures including furnishing at a
locanon on the Concession Arca, as per the Approved Detaled Desipn and
rransportation facilines as follows:

W two (2) Neos. Double Cabins (4x4);

(i) four (4] Nos, Toyota Corolla GLI {or equivalent);

() two (2} Nos. single eabin Toyota Pickup;

(v)  eight (8) dovers;

(v)  monthly fuel allowance of three hundred (300) litres per vehicle;

(vi) repair/maintenance tacility of these vehicles;

The Concessionaire shall be responsible to provide the facilities specified in the
preceding Section subsequent to  achievement of Financial Close, L'pon
completion of the Concession Period, all of the aforesaid facilities then available
shall be transferred to PKHA along with the other Project Assets at no cost o
FIsHA;

arrange training at an international institution of repute for four (4) officials of
PKHA, as nominated by Managing Director, PRIA, in the field of PPP project
structuring, development and implementation at a training level equivalenr to or
better than thar provided by the Institute of Public-Privare Partnerships, USA:
use reasonable endeavours to maintain harmony and pood industrial relations

amongst the personnel employed in connecton with the performance of irs
abligations under this Agreement;
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() subjeet to the terms of this Agreement, transfer to PKJ LA, on the Transfer Date,
its ownership rights to the Praject Assets free and clear of any Encumbrance and

without any further act or deed, unless otherwise required by the Applicable
Laws.

442  The Concessionaire shall not be considered to be in breach of 1ts covenants under this
Agreement nor shall it incur or suffer any liability if and o the extent performance of any
of 1s obligations under this Agreement s affected by or on account of 3 Permurted
Evenr.

4.5

4.3.1  Notwithstanding anything to the contrary contained in this Agreement, it is expressly
agreed that the Concessionaire shall, at all tmes during the Concession Period, be responsible
and liable for all its obligations under this Agreement and shall not be absolved or relieved of
such obligatons by delegating the Project Deliverables or any part thereof to one or more
Acceprable Contractors through the Project Agreements,

4.6 LIGA S RELATING TO CHANGE IN CONTROL

46.1  Save as otherwise provided in this Agreement, the Concessionaire shall procure that
there is no Change in Control during the Concession Period without the prior written
Approval of PRKHA, which Approval shall not be unreasonably withheld, condinoned or
delayed; provided, that in the event the Person desirous of acquiring the Sponsor Shares
is a Permitted Investor, PKHA shall not withhold the Approval

4.6.2  The Concessionaire shall procure that, subject w the Financiers’ rights mn respect of any
security held by them (or by any (a) Agent, (b) security company, (¢} trust, or (d) other
entity, holding any security in respect of the Financing for the benefit of the Financiers)
there 1s no sale, assignment, cession, transfer, exchan ge, renunaation or other disposal of
the whole or any part of the Equity, which is likely to cause a Change in Control during
the Concession Period without the prior written Approval of PKHA, which Approval
shall not be unreasonably withheld, conditioned or delayed; provided, that in the event
the Person desirous of acquiring the Sponsor Shares i a Permitted Investor, PIILA shall
not withhold the Approval.

4.7 OBLIGATIONS AND COVENANTS OF PKHA

4.7.1  PKHA covenants that it shall:

(a) not, and shall procure thar no Public Sector Entty shall (i) in any way amend,
modify ar obsteuer, inter afia. the design, construction, management, malntcnance
and/or operation of the Project Assets or any part thercof, save in accordance
with this Agreement; and (i1} do any act or omit to do any act which would cause,
or be likely to cause, damage to any part of the Project Assets or be otherwise
inconsistent with the terms of this Agreement;

(b}  exercise its powers under the NWFP Ordinance in a manner that is consistent
with this Agreement;

(c) ensure the umely grant of all the Approvals required to be granted by PKHA and
facilitate  procurement of all the Consents required o be procurg
Concessionaire, pursuant o the terms of this Apreement;
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(d)

{e)

()

(h)

(1)

(1)

.I’I;J.

M

ensure peaceful use of the Concession Area and, the Additional Land by the
Concessionaire under and in accordance with the terms of this Agrecment
without any let or hindrance from PKHA, any Publiec Sector Entity or any other
Person, whether or not elaiming through or under them:

upon reasonable request by the Concessionaire, use its good offices to support
the Concessionaire’s performance of its obliganons to undertake the Project;

provide all such assistance as the Concessionaire may reasonably request to
support the Concessionaire in obtaining permissions and licenscs which are
required by the Concessionaire from time to time for the purposc of the Project:

prohibit ribbon development along the Concession Area and immediately, but
not later than three months after the Effective Diate, remove all unauthorized
development/construction and encroachments between the Building Line and
the ROW, to the extent required by the Applicable Laws;

subject to the terms of this Agrecment, not establish a Competing Roure;

assist and facilitate, 1o the fullest extent possible, the Concessionaire in obtaining
access to all necessary Public Ubilides, including, water, clectricity and
telecommunicaton facilides at  rates and on terms na less favourable to the
Concessionaire than those generally available to commercial customers receiving
substanually equivalent facilides/ utiliies:

ensure that the Coneessionaire is enabled to EXCICISC  necessary authonty to
repulate traffic on the Concession Area subject to and in accordance with the
Applicable Laws:

assist and facilitate the Coneessionaire, to the fullest extent possible, in obtaining
assistance from law enforcement personnel for wraffic regulation, parrolling and
provision of secunty on the Concession Area and for purposes of  this
Agreement;

Support applications for subordinated loans (other than the Subordinate
Financing) made by the Concessionaire on terms and eonditions mutually agreed
between the Financiers and the Concessionaire, pursuant to this Agreement
without PRKHA\ incurring any liability or obligation. For the avoidance of
ambiguity the subordinated loans envisaged under this Section shall not include
the !:jnﬂlﬁc:in{_t_ and/or Sharcholder Toans in respect of which PRILA shall have
such liabiliry as provided in this Agreement;

observe and comply with all its oblipations set forth in this Agreement in a umely
[TTANIeT;

secure or obtain the Concession Area and, the Addinonal Land, and ransfer
Vacant Possession thereof to the Concessionaire:

ensure that the Concession Area and the Additional Land, if required, are gnade
available to the Concessionaire, free from any Encumbrance; and
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(p} assist the Concessionaire to apply and/or procure all incentives and exemptions
granted by any Public Sector Entity for the Project (including any Tax holdays
and exemptions from withholding Tax).

OBLIGATION TO NoTIFY CHANGE

In the event that any of the representations, warranties or assurances made or given
under Sections 4.1 and 4.2 ceases to be true or stands changed, the Party who has made
such representation or given such wartanty or assurance shall promptly nunﬁ the other
Party of the same for its recourse,

ITS OF THE CESSIONAIRE FOR IMPLEMENTING THE PROJECT

Subject to the terms of this Agreement, the Concessionaire shall have, dnter afia, the
following rights in respect of the Project:

(a) call for tenders and award contracts for the Project, with or withour render:
provided, that the chosen Contractors of the Concessionaire are Acceprable
Contracrors:

() arrange for site preparation actvities and the preparaton of all design and

enginecting plans required for the Project, approve or reject equipment, facilities
and other matenals required for the Works;

(€] appoint and remove consultants and professional advisers;

(d) purchase matenals, equipment and facilities;

(e) appoint, organize and direct staff to implement, manage and supervise the
Project;

(1) enter nto contracts for the supply of goods, works and services;

(g) enter into the Project Agreements;

(h) enter into Commercial Activines Agreements; and

(1) do and perform such other acts and things as are necessary or desirmble for the

completion and successful operations of the Project in the opinion of the
Concessionaire,

COMMPLIANDE

The Concessionaire shall, zuter afia, implement the Project tn comphance with the
Approved Detailed Design, the Construction Performance Standards and the O&M
Requirements.

ISCLAIMER

The Concessionaire acknowledges that, prior to the excecuton of this Agreement, the
Concessionaire has, after a complete and careful examination, made an independent
evaluauen of the tratfic volumes, the Coneession Area and all thu_ mf'cnmmlm‘
by PKHA and has derermined, to its sadsfacdon, the namre and
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4.11.2

4.11.3

4.13

4.13.1

4.14

+.14.1

difficultics, risks and hazards as are likely to arise or may be faced by the Concessionaire
in the course of performance of its obligations in accordance with the terms of this
Agreement,

The Concessionaire acknowledges and hereby aceepts the sisk of inadequacy, mistake or
errar in o relating to any of the matters set forth in Section 4.11.1 above and hereby
confirms that PKHA shall not be liable for the same in any manner whatsoever, to the
Concessionaire, the Sponsor or their Affiliates, except fo the extent stated in this
Agreement,

Subject to the Applicable Laws, the Parties agree that any mistake or error in or relating
to any of the matters set forth in this Section shall not vitite this Agreement, or render it
vaidable,

SCLOSURE

In the evenr that any occurrence or circumstanee comes to the attention of either Party
that renders any of its representations or warrantics enumerated in Secdons 4.1 and 4.2
untrue or incortect, such Party shall immediately noufy the other Party of the same. Such
notification shall not have the effect of remedying any breach of the representation or
warranty that has been found to be untrue or incorrect nore shall it adversely affect or
warve any right, remedy or obligation of either Party under this Agreement or under the
Applicable Laws,

ExcrLusion oF IMPLIED WARRANTIES

This Agreement expressly excludes any warranty, condiion or undertaking implied by
law or by custom or otherwise arising out of any other agreement berween the Parties or
any representation made by either Party not contained in 4 binding legal agreement
executed by the Parties.

SURVIVAL

The representations and warranties set out in Sections 4.1 | Representations and Warranties of
the Convessionaire] and 4.2 [Representations and W arrantios of PKILA] shall survive the signing
and delivery of this Agreement undl the payment of all monies due under this
Agreement, as if repeated by reference to the then CXISTng circumsiances frornge
time,

i1y
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APPOINTMENTS

5.1.3
TN

q

PEHA REPRESENTATIVE

PRHA shall, within thirty (30) Days of the Effective Date, appoint, a1 its own cost and
expense, the PRHA Representative, and shall duly notify the same to the Concessiongire
In writing.

The PRHA Representative shall, fnfer affa, undertake the following functions:

{a)

(b)

(€

(d)

(e)

(0

(h)

0

)

(k)

If at any ume dunng the Concession Period, the position of the PIKHA
becomes vacant, PRHA shall carry out the functions which wen e

exercise and enforce the rghts of PKILA pursuant to the terms of this
Agreement;

co-ordinate and facilitate on the request of the Concessionaire, services to be
provided by the Public Sector Enttes, including, the Public Unliues, CMEEEency
services and necessary traftic police assistance during the Concession Period;

ensure that all the relevant Approvals are provided within the preseribed time
peniod, and procurement of all the relevant Consents is facilitated. so thar the
same are procured within the presenbed tme penod;

monitor the progress of the Works and report to PKIHA on its guality in
accordance with the Approved Derailed Design, the Construction Performance
Standards, Good Industry  Practice, the terms of this Agreement and  the
Applicable Laws;

attend the joint inspection of the Works with respect to the Commissioning of
the Expressway Secoon, any Scction subsequently added to the Fxpressway
Section or the Expressway and opening of the Expressway Section, any Section
subsequently added to the Expressway Section or the Expressway to the public;

monitor and report to PKHA the Concessionaire’s compliance with appropriate
highway safety standards approved by PKHA or any other applicable standards;

monitor and report to PKHA the operation, management and maintenance of
the Project Assets by the Concessionaire in accordance with the (&M
Requirements, the O&M Manual and the terms of this Agrcement;

facilitate the Concessionaire so that it complies with the terms of this Agreement;

seek and receive all information and documents from the Concessiongire
pursuant to the terms of this Agreement;

clanty and resolve with the Concessionaire Representatve, any difficulties and
disputes arising pursuant to this Agreement and any complaints by or against
third parties; and

take any and all steps and actions in discharge of PRKHAS obligavons under thas
Agreement to facilitate the smooth implementation of the Project,

] GHH B o
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performed by the PKHA Representative until such time that 2 replacement 15 appointed;
provided, that PKHA shall immediately appoint an alternative PKIA Representative in
the event that the position of the PKHA Representative becomes vacant for ANy reason
whatsoever.

Except as notfied by PRKHA to the Concessionaire in writing, the Concessionaire shall
be entitled to treat any act of the PKHA Representatve which is authorized by this
Agreement as being expressly authorized by PKHA, and the Concessionaire shall not be
required to determine whether an express authonty has in fact been pranted 1o the
PKHA Representative in that regard.

CONCE

The Concessionaire shall, within thirty (30) Days of the Effectuve Date, appoint, at its
own cost and expense, an authorized representative, being a natral Person or a
firm/company/body corporate, to be the Concessionaire Representative to lialse with
the PKHA Representative on all matters pursuant to this Agreement and o ensure the
efficient and safe execution, operation and maintenance of the Project on a Day-to-Day
basis,

The Concessionaive Representative shall have full authority to act on behalf of the
Concessionaire for all purposes of this Agreement. Except as noufied by the
Concessionaire to PRKHA in writng, PKHA and the PKIIA Representative shall be
entitled 1o treat any act of the Concessionaire Representative in connection with this
Agreement as being expressly autharized by the Concessionaire, and PKIA and the
PIRIHA Representatve shall not be required to determine whether any express authorty
has in fact been granted to the Concessionaire Representauve in that regard.

If at any time during the Concession Period, the position of the Concessionaire
Representative becomes vacant, the Concessionaire shall carry out the functions which
would otherwise be performed by the Concessionaire Representative until such time that
a teplacement is appointed; provided, that the Concessionaire shall immediately appoint
an alternative Concessionaire Representative in the event that the position of the
Concessionaire Representative becomes vacant for any reason whatsoever,

MNDEPE INT EN EER

The Coneessionaire shall, within seven (7) Days of the Effecuve Date, forward o PEHA
a list of five (5) firms/companies/bodies corporate who are cligible and willing 1o act as
the Independent Engineer and PKHA shall have the right in respect of these
brms/companies /bodies corporate to seck presentations and such other information
from them as it deems necessary. The list shall comprise of independent Persons of
tepute with substantial experience in projects similar to the Project. PIKHA shall, within
fourteen (14) Days of reeeipt of the said list, shorthst two (2} firms/companics/bodics
corporate and communicate the same to the Concessionaire. The Concessionaire shall
within seven (7) Days thereafier (a) select a shordisted entity to be the Independem
Engmeer, (b) in consulaton with PKHA, finalize the fees and other terms of
appomntment of the Independent Engineer, including the required qualifications and jols
experience of its key personnel, and (c) enter into a contract with fnter adios the Financiers
the Independent Engineer and PKHA on the fnalized fee and of
appointment {the “IE Contract™).
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The Parties agree to cooperate with each other generally 1n relaton o all marters within
the scope of or i connection with the functions of the Independent Engineer. All
instructions and representations issued of made by either Party to the Independent
Engineer shall be simultanenusly copied to the other Party and each Party shall be
entitled to attend all inspections performed by and meerngs involving the Independent
Enginecr.

Subject to Scction 24 [Dispure Resolution Procedure], the Partes agree to act in accordance
with: the advice, recommendations, opinions, decisions and determinations of the
Independent Engineer, in so far as the same are in accordance with the terms of s
appointment and this Apreement, and any advice, recommendations, and determinations
of the Independent Engincer shall be conclusive as 1o the matters set out therein and be
binding on the Parties.

The appointment of the Independent Engmeer shall not in any way absolve the
Concessionaire of its obligations pursuant to the terms of this Agreement.

| ANAGER

The Conecssionaire shall appoint, from time to tme, at its own cost and expense, one or
maore established consulting engincering firms o design and supervise the Works, and in
particular to ensure that the Works are in accordance with the prescribed standards and
specifications, including the Construction Performance Standards. The appointment of
the consuling enginecring fiem shall nor in any way absolve the Concessionaire of its
design obligations pursuant to the terms of this, Agreement. The duties and
responsibilines of the Project Manager shall include:

(a) advising the Concessionaire on all aspeets of the Design, including, design
criteria, the Deniled Design, terms of the EPC Contract or other form of
contract and contract procedures:

(k) monitoring the Works to ensure that they conform with the Construction
Performance Srandards and the Approved Detailed Design; and

(€] ensuring that the Project is carried our within the relevant cost projections and
otherwise in accordance with the terms of this Agreement.

O& ANMAGIEER

The Concessionaire shall AppoInt or nominate, at its own cost and expense, the O8&NM
Manager.

The O&M Manager shall design a cost effective management procedure 1o ensure that
the Project i1s operated and maintained cffectively, in accordance with this Agreement
and the Applicable Laws,

The Q&M Manager shall, during the Operations Period, monitor the performance of the

Q&M Contractor, if any, and ensure thar the Q&M Contractor complies wit
Contract,
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5.6.4

5.0.5

of 1ts obligations with respeet to the operation and maintenance of the Project in
accordance with this Agreement.

INDEPENDENT AUDITOR

Lhe Concessionaire shall, within seven (7) Days of the Effective Date, provide a list of
five (5) reputable firms of chattered accountants from amongst the panel of auditors
maintzined by the State Bank of Pakistan and PKHA shall have the right in respect of
these firms o seck presentations and such other information trom them as it deems
necessary. The list shall comprise of independent professional firms of repute with
substantial experience in projects similar to the Project. PKHA shall, within fourteen (14)
Days of receipt of the said list, shortlist two (2) of the firms and communicate the same
to the Concessionaire. The Concessionaire shall within seven (7) Days thereafter (a)
select a shortlisted entity to be the Independent Auditor, (b) in consultation with PKILA,
finalize the fees and orher terms of appointment of the Independent Auditor, mcluding
the required qualifications and job experience of its key personnel, and (¢} enter into a
contract with afer alior the Financiers, the Independent Auditor and PKIIA on the
finalized fee and other terms of appointment (the “IA Contract™,

The Independent Auditor shall have such duties and responsibilities as set out In
SCHEDULE N |[TORS 0F THE INDEPENDENT AAUDITOR].

The remuneraton, eost and expenses of the Independent Auditor shall be shared by the
Concessionaire and PKHA equally and shall be paid dircetly 1o the Independent Auditor
by the Concessionaire and PKHA, the detailed process for which shall be ser out in the
LA Contrace.

i

Financing Termination Date, the Financiers), the A Contract shall be terminated in any
of the following circumstances:

Subject to the mutual consent of the Parties (and upon and after Financial Close tl] the

(a) if PKIA or the Concessionaire (or, upon and after Financial Close il the
Financing Termination Date, the Financiers) has reason to believe that the
Independent Auditor has not discharged its duties in a fair, appropriate and
diligent manner;

(b} if, In accordance with the terms of its appointment, the Independent Auditor
resigns or notifics its Intention not to continue as the Independent Auditor;

{c) if, the Concessionaire and PKHA (and, upon and after Financial Closge tll the
Financing Terminaton Date, the Financiers) mutually agree to rermuinate the 1A
LContract; or

{d) any other eircumstance anses which i the opinion of either Party {or, upon and
after Figancial Close il the Financing Termination Date, the Financiers)
warrants the terminaton of the 1A Conrraet.

It the TA Contract is to be terminated pursuant to Section 5.6.4 upon or after the
Financial Close till the Financing Termination Date, the Concessionaire shall, 1n
consultation with the Financiers, forward to PKIIA a list of five (3) repural ;
chartered accountants from amongst the panel of auditors maintained by
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of Pakistan. The list shall comprise of independent professional firms of repute with
substanual experience in projects similar to the Project. PKIIA shall, within seven (7)
Days of receipt of the said list, shortlist two {2) firms and communicate the same o the
Concessionaire within twa (2) Days. The Concessionaire shall within seven (7) Days
thereafter (a) sclect a shortlisted entity to be the Independent Auditor, (h) 1n consultaton
with PKHA and the Financiers, finalize the fees and other terms of appoinmment of the
Independent Auditor, and (c) jointly with the Financiers, enter into the 1A Contract with
ater alios the Independent Auditor and PKHA on the finalized fee and other terms of
Appointment,

The Financiers shall remain a Party to the 1A Conteact 1l the Financing Termination
Date. On the Financing Termination Date. the Financioes shall eease 1o become 3 party
ta the IA Contract, and shall undertake all actions and execute all mstruments
whatsoever required by the Parties to ensure that the Financiers cease to remain a party
tor the LA Contract,

The duraton of the appointment of the Independent Auditor (or the replaced
Independent Auditor, as the case may be) shall be undl the Transfer Date, unless
otherwise agreed in writing by the Parties. The term of the appointment of a charterad
accountancy firm as the Independent Auditor shall be for a maximum penod of three (3)
vears and such chartered accountant firm may serve for 3 maximum of wo (2)
CONSECUtVEe terms.

The Parties agree to cooperate with each other generally in relagon to all matters within
the scope of or in connection with the functions of the Independent Auditor, All
nstructions and representations issued or made by either Party wo the Independent
Auditor shall be simultancously copied to the other Party and each Party shall be entitled
to attend all inspections performed by and meetings involving the Independent Auditor.

Subject to Section 24 [Dispwre Resafution Procednre], the Parties agree to act in accordance
with the advice, recommendations, opinions, decisions and determinations of the
Independent Auditor, in so far as the same are in accordance with the terms of iis
appointment and this Agrecment, any advice, recomimendations, and determinations of
the Independent Auditor shall be conclusive as to the matters set out therein and be
binding on the Parties. All instructions and representations issued or made by either
Party to the Independent Auditor shall be simultaneously copied to the other Party and
each Party shall be entitled 1o attend all inspections performed by and meetings invalving
the Independent Auditor.,

INDEPENDENT CONSULTANT

The Concessionaire shall, six (6) Months prior to the Expiry Date or within seven {7
Days of tssuance of the Termination Notice (to the extent such Termination Notice s
served after the Project Completion Date), as the case may be, forward to PRIHA, o list
of five (3) firms/companies/bodies corporate who are eligible and willing 1w act as the
Independent Consultant and PKHA shall have the nght in respect of these
firms/ companies/bodics corparate 1o seek presenradons and such other information
from them as it deems necessary. The hse shall comprise of independent Persons of
repure with substantial expenence in projects similar to the Project. PRKHA shall, within
fourteen (14) Days of receipt of the said list, shordist rwo {2) of the firms and
communicate the same to the Concessionaire. The Concessionaire shall within sgsn (7
Days thereafter (2) select a shortlisted entity to be the Independent Con
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consultation with PKHA, finalize the fees and ather terms of appointment of the
Independent Consultany, including the required qualifications and job experence of jts
key personnel, and (e} joindy with the Financiers (if applicable) enter into the
Independent Consultant contract with snder afior the Independent Consultant and PEHA
on the finalized fee and other terms of appointment.

The Independent Consultant shall have such duties and respansibilities as set out in
Scctdon 22 [ fandback],

The remuneration, cost and expenses of the Independent Consultant shall be shared by
the Concessionaire and PKHA equally and shall be paid directly to the Independent
Consultant by the Concessionaire and PKHA, the detailed process for which shall be set
out in the Independent Consultant contract.

The durmation of the appointment of the Indvpundcm Consultant shall be unul the
issuance of the | landhback Certificate.

The Pardes agree to cooperate with each other generally in relation to all marters within
the scope of or in connection with the funcrions of the Independent Consultant. All
Instructions and representations issued or made by cither Party to the Independent
Consultant shall be simultaneously copied to the other Party and each Party shall be
entitled to artend all inspections performed by and meetings involving the Independent
Consultant,

Subject to Scetion 24 | Diipate Resodution Procedire], the Parties agree to act n accordance
with the advice, recommendations, opinions, decisions and determinations of the
Independent Consultant, in so far as the same are in accordance with the terms of its
appointment and this Agreement, any advice, fecommendations, and determinatons of
the Independent Consultant shall be conclusive as to the matters set out therein and he
binding on the Parties,

EMPLOYMENT OF TRAINED EEESDHNF._.L

The Concessionaire shall ensure that the personnel engaged by it in the performauer of
its obligations under this Agreement are at all imes !
functions,
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EFFECTIVENESS OF THIS hGREEMEm', CONDITIONS PRECEDENT AND DATES AND
DuraTIiON

6.1

6.1.1

‘FECTIVENESS

This Agreement shall come into force on the Effective Date to the extent of the rights
and obligations of the Parties which relate to the Financial Close Period, as expressly
stated 1n this Apreement; provided, that this Agreement shall come into effect in respect
of the rights and oblipations of the Parties in relation (o the period commencing from
the Take-Owver Date to the Expiry Date, on the Take-Over Date,

CONDITIONS

The achicvement of Financial Close shall be subject to the fulfilment of the following
Conditions Precedent:

(a) the Coneessionaire has:

(1) delivered to PKHA the Financial Close Bond within one (1) Month of
the Lffective Dare:

(11) executed the Sharcholders” Agreement, if any, within three (3) Months of
the Effecave Date;

(it} procured all the Consents required 10 be procured by it for achieving
Financial Close and maintained the same with full effecr, within six (6)
Months of the Effectve Date;

(v} procured all the Consents required to be procured by it to commence the
Works on the Concession Area for the duration of the Construction
Period and maintained the same with full effect, within six (6} Months of
the Effective Date; and

¥ entered into the IE Contract and the 1A Contrace:
(b} PEHA has:

(1) handed over to the Concessionaire Vacant Possession of the Partal
Concession Area, free of all Encumbrances and together with the
Ancillary Rights, on the Effective 1Date for execution of the Prefiminary
Works by the Concessionaire;

(it funded the Imgal PKHA Funding Amount in the Class B Equiry
Subseription Account on the Effective Date;

(1) disbursed the Subordinate Financing in the Subordinate Financing
Account on the Effecuve Lare;

(v)  established and delivered to the Concessionaire the
Funding Amount Financial Instrument on the Effecty
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6.2.2

(v) given the Concessionaire access to the Concession Area, within seven (7)
Days of the Effective Date, to cnable the Concessionaire to, infer afia.
conduct technical and financial studies and other feasibility studies on the
Project, soil investigation of the Concession Area and other preliminary
studies in connection therewith as required by the Finaneiers and/or for
proper implementation of the Project;

(vi) entered into the Provincial Support Agreement, the Direct Agreement,
the EFU Agreement and the Subordinate Financing Agreement with juser
aios the Concessionaire and  satisfied  all Conditions  Precedent
thereunder (if any);

(v} granted all the Approvals required to be granted by PKHA for achieving
Financial Close, within six (6) Months of the Effective Darte;

(Vi) granted all the Approvals required to be granted by PKHA to commence
the Works for the dutation of the Construction Penod, within six {6)
Months of the Effective Date:

{1%) obtained, free from any Encumbrance, the Concession Apeg and, if
required, the Addidonal Land, for the commencement of the Works,
within three (3} Months of the Effective Date:

(%) procured that the relevant Public Utilites obstructing the undertaking of
the Works have been or shall be removed. relocated, diverted and
remstated, in such manner and within such time petiod as specified in
Sections 9.2.1 and RZx2

(x1)  resolved, serded and satisfactorily concluded all controversies, disputes,
claims, suits, objections or restraints whatsoever by the public or any
Person, if any, over or in relation ta, the Concession Area, the Additional
Land, if required, or in relation 1o the implementaton of the Project by
the Concessionaire to such extent thar the same do nor impinge on the
Concessionaire’s nights and obligations pursuant to the terms of this
Agreement, within three (3) Months of the Effective ate; and

(vi]  entered into the 11 Contract and the 1A Contract.

Each Party shall provide reasonable cooperation as may be required to assist the other
Party 1o satisfy the Conditions Precedent for which such % rty is responsible and shall
prompily inform the other Party in wiiting when any Condition Precedent has been
satisfied.

Each Party shall sausfy its respective Conditions Precedent within the relevant tme
period specified in Section 6.2.1: provided, that each Party may, upon the written request
of the other Party, extend the time peniod for fulfilment of one or more unfulfilled
Condition Precedent for such fusther time period as may be mutually agreed upon by the
Parties in wuiting, Each Party agrees, acknowledges and recopnizes that (a) because of the
size, scope and long term nature of the Project, it is more likely that the Proj
significantly undermined by events and eecurrences outside the control ¢
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3.2

6.3.3

6.3.4

6.3.5

or the Concessionaire, and, therefore, delays in fulfilment of one or more ( .ondinon
Precedent by a Party may be attributable to extrancous events as opposed to the defaul
or negligence of the Party unable to satisfy the relevant Conditions Precedent within the
supulated ume period, (b} it is not in the best interest of either Party to mechanically
Termunare this Agreement without considering the factors causing delav in fulfilment of
the relevant Conditions Precedent by the other Party, and (¢) mechanical Termination of
this Agreement and re-tendering of the Project 13 likely to cause delay in provision of g
vital infrastructure facility to the public and unwarranted loss to the public exchequer.
Accordingly, in considering the request of a Party for extension of the time period for
fultilment of one or more unfulfilled Condition Precedent pursuant to this Secton, the
other Party shall act in good faith, be under a positive obligation to assess and take into
account the causes of delay and shall not unreasonably withhold, condinion or delay its
consent te extend the ime period for satisfaction of the relevant unfulfilled Conditions
Precedent rather than Terminace this Agreement.

Iiach Party may, upon the written request of the other Party, waive one or more
Conditions Precedent required to be fulfilled by the other Party pursuant to Scerion
6.2.1, to the extent permitted by the Applicable Laws: provided, that:

(a) the exercise of the rights and performance of the obligations of the
Concessionaire pursuant to the terms of this Agreement is not hindered o
impeded; and

(b) except as otherwise stated in this Agreement, no substantial sisk pertaning to the

Projeet is transferred to PKHA, either direetly or indirectly.

Upon the fulfiliment or waiver, or the partal fulfilment and pattial waver, as the case
may be, of the Conditions Precedent specified in Section 6.2.1, the Independent
Engineer and the Independent Auditar shall jointly 1ssue a certificate {the “Conditions
Precedent Certificate™) confirming that (a) all of the Conditions Precedent spectfied 1n
Section 6.2.1 have been fulfilled, or (b) if any Conditions Precedent is/are waived, the
Conditions Precedent have been partially fulfilled and parually waived.

The Parties hereby joindy undertake to procure that the Independent Engineer and the
Independent Auditor issue the Conditions Precedent Ceraficate within three (3) Days of
the date on which the Independent Engincer and the Independent Auditor are sansfied.
acting reasonably, thar

(a) each of the Concessionaire’s Conditions Precedent stand satistied (and/or waived
or deferred by PKHA); and

(b)  each of PKHA’s Conditions Precedent stand satisfied (and/or waved or deferred
by the f:::11{tu55i::11ﬂi1‘{=],

If all the Conditons Precedent have not been fulfilled or waived, or parnally fulfilled and
partially wairved, as the case may be, within the relevant time period specified in Section
6.2.1, the Pardes may (depending on the circumstances then prevailling) agree on an
extension of such period and any addidonal condition or amendment to this Agreement
as miay be required.

For the aveidince of doubt, waiver by either Party of any Condition Precedent :
to Section 6.3.2 and issuance of the Conditions Precedent ¢ “ertificate In suﬁgjf{i:n};l']
A L G
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