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that where such Varaton Proposed by the Concessionaire IS necessary to meet
the prescribed safety and SeCunty requirements of the Expressway, PRIHA shall
bear all the cost or ERpenses associated with he acquisition of such Additional
Land. The Concessionaire shall not be obliged o undertake those portions of the
Works affecred bv the Approved Variation to the Approved Detailed Design
until such dme that the Vacant Possession of the Additional Land has been
handed over free of any Encumbrance to the Concessionaire,

8.2.4 Vgﬂm'rmﬁ REQI!ESIS BY PKHA

{a) PRHA may request a Vanaton to the Approved Detailed Design, by Issuing 3
Variation Notice to the Concessionaire through the Independent Engineer,
sethng out in derail the changes required to the Approved Detajled Dresign,

(b) The Concessionaire shall within four (4) Weeks of feceipt of the Variation
Notice, provide to the Independent Engineer such mformation as i necessary
and reasonable together with preliminary documentarion and detail including
where necessary, in support of the following:

(1) the impact (1f any) which the V ariation proposed in the Vatiaton Notiee
to the Approved Detailed Desipn s likely 1o have on the Woarks or the
construction requirements for the Works;

{1} the options for im]}]::rrwming the proposed Variation and the cffecr, if
any, each such option would have on the costs and ume thereof:

) the estimate of the Incrementa] and Conge uential Coses, mchiding.,

J : Y e ng

Incremental and Consequendal Costs for the additional Works, which
would be incurred for imp]ﬁmcming the Proposed Vartation;

(iv) the assessment of the tme (in number ol Days) which is required to
make the proposed Variation, and the time mplication on the schedule
for completion of the Warks: and

(v) the revised duraton of the Construciion Period and the extension of the
Concession Period, if required by the Concessionaire.

{c) The Independent Engineer shall review the aforesaid Information and documents
submirted by the Concessionaire, and consult with the Coneessionaire and
PKHA, and based on the preferred aption:

(1) settle the rates, APprove the quantities and cep ty the Incremental and
Consequential  Cosee which shall he pavable by PRIHA the
Concessionaj re:

if the Waorks are delayed as 4 conzequence: of the Viration to the
Approved  Detailed Design, certify the wvised duration of the
Constructon Period and the extension of the Concession Perind and the
further Incremental and Consequential Costs which shall be pavable by
PKHA to the Concessionaire o compensate the Concessiona;
CETIA Ted loss, cost or expense incurred as 4 consequence o
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(111} forward to PKHA for its consideration a statement incorporating thi
certified Incremental and Consequential Costs, and the tme within which
the Varation to the Approved Detailed Design shall be carried out by the
LConcessionaire; and

(v}  forward to the Concessionaire » copy of the statement for the
Concessionaire’s records.

PRITA may, within a period of thirty (30) Days from the date of such statement,
tesue a written confirmation that the Vartation proposed by the televan Variation
Notice to the Approved Demiled Design 15 to be carred out by the
Concessionaire, whereupon  the Concessionaire  shall proceed  with  the
implementation of such changes to the Approved Detailed Design, and PKHA
shall make payment of the certified Incremental and Consequential Costs in
accordance with the pre-agreed schedule of progress billings, and in ADY event
within seven (7) Days of the relevant invoice from the Coneessionaire,

Subject to the terms of this Agreement, where any Addidonal Land is necessary
tor purposes of implementing the Varation requested by PRKHA 1w the
Approved Derailed Design, PKHA shall make available such Additional Land as
s00n as reasonably practicable (bur in any event prior to the date on which the
relevant section of the Works are required to be undertaken on such Additional
Land), at its own efforts and at no COSL or expense to the Concessionaire, free
from any Encumbrance. For the avoidance of doubt, anv Additional Land made
avatlable by PKHA under this Section 8 [Project Lmplomentation Programme  and
Pesign] shall form part of the Concession Area,

It the Concessionaire does not receive the witten confirmation of PR A within
1 petiod of thirty (30) Days from the Independent Engineer’s statement, the
Variation Notice issued by PKHA under Section 8.2.4(a) shall be deemed to be
void, and PKHA shall reimburse the Concessionaire, within seven (7) Days of
the relevant invoice from the Concessionaire, the costs and expenses certified by
the Independent Engineer as having been incurred by the Concessionaire in
preparing and suhmit[:ing the drawings, documents, est
information in compliance with the Variation MNotice,
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9.3

9431

NoT1 Uskn
REnoOv 3 e : OF PURLIC Uty LITIES

PEHA 2hall at it il effore, cost and cApcnse, procurne the Tl relocaun O
diversion of the Public Unlities and werrione .1.nc~ifi|u.J tierein), [oeated within the
CONCEssion Apea. necessary for undertaking the Works televant to a particular bawch of
the Degailed Design, as submitted by the Loncessionaire pursuant to Section 8.2.2(h). to
such locations as required by the Concessionaire as specified i the relevane bareh of the
Deratled Design. Such removal, relocation or diversion shall be undertaken by PKHA ne
later than three (3) Months of submission of the relevant batch of the Detatled Lesign to
PRHA in accordance with Section 8.2.2(h): pProvided, that PKHA shall rom, W Or
procute to be removed, relocated, diverted or reinstated the Public Utilities identified by
the Concessionaire in the fing] batch of the Detajled Design no later than six (6} Months
of the Effective Date.

PEHA shall also at irs own effort, cost and EXpense procure the removal, relocation ar
diversion of any Public Utlities and sepvices aneillacy thereto which arp Not apparent
cither from the records of the relevant Public Secior Entines or 4 physical nspection of
the Concession Area, and therefore not identified by the Concessionaire in the eelevant
batches of the Detailed Design but the removal of which Public Utilities i necessitated
during the undertaking of Works by the Concessionaire.

The Concessionaire shall use its best endeavours (but shall nor be under an ebligation) 1o
assist PIIHA jn Arranging and achieving the umely completion of A0V Necessary rémoval,
relocation or diversion of the Public Utlities ang services ancillary therey necessary for
undertaking the Works. Any costs and CXpenses associated with such assistance shall be
fully reimbursed at acryal by PKHA to the Concessionaire torthwith, and in any event,
within seven (7) Days of a written request by the Coneessionaire.

The Concessionaige shal] use it best endeavours 1o undertake the Detailed Desion in 4
manner that any further removal, relocation or diversion of the Public Urilities and
sCrvices ancillary thereto, apart from thap undertaken by PKHA in terms of Section 92, 1
15 not required for the undurm]-:ing the Waorks: provided, thar PRIA shall remain
responsible for the removal; relocation or diversion of Public Uilities in tepms of Section
#2227

The Concessionaire shall At 12 own effort, cost and expense, Procure the fusther
removal, relocation or diversion of any Public Utiliges already removed, relocared o
diverted by PIIIA in teems of Seetion 9.2,1, if required,

E ‘ED MPLETION

Il as a resule of any delay in cartying out the works relating to the removal, relocation,
diversion or reinstaement of the affected Public Utilities, such delay being attributable fo,
the acts and /or omilssions of PK] 1A, inc]miing delay, neglisence or fatlure on the part of
PKHA in CATVIng Gut irs obligations under this Section 9 [Pubfie [ Hilitier] and more
generally in carrving ou jis obligations under the terms of this Agreement, the W
mpeded or the fingl completion of the Works is otherwise delaved, the Con
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9.4

941

9.4.2

94.3

9244

9.4.5

TRy

rES&

(2

)

shall be entided to claim compensation in accordance with Section 9.4 in additon to an
extension of tme for the Delay Duration.

INCREMENTAL AND _CONSEQUENTIAL CosSTS FOR _ DELAYED COMPLETION
LATING TO RELOCATION T MLITIES

If the delay, in terms of Seetinn 0.3, in earryiig out the removyl, relocation, diversion or
reinstatement of Public Uhilives described 1n Section 9.2 1 and 0.2.2, iﬂl}'htdﬂﬂ the Works
or delays the final completion of the Works, PKILA shall compensate the Concessionaire
m accordance with this Section 9.4,

The Concessionaire shall duly notify PKHA the finaneia] impact of any delayed
completion of the works in relation to the Public Utilities described in Section 9.2.1 and
9.2.2, and the Incremental and Consequential Costs payable by PKHA as a result.

The Incremental and Consequential Costs shall be ealeulated for the Delar Duration, to
provide full recovery of, auter alia, one or more of the following and without duplication:

(a) any increase in the projected Estimated Project Cose
(b) all costs of mobilization/demobilization, insurance premium (pro-rated for the
Delay Duration), loss/deterioration of materials, wages,

administranve,/ management cxpenses for the Delay Duration, all of the
foregoing on actual basis;

(€] cost of construction financing (including any increase thereof), computed based
on the I"inan-:ing tinancing amount already drawn, ar a rate per annum pavable by
the Concessionaire to the Financicrs pursuant to the Financing Agrecmems for
the Delay Duration;

() penalty charpes;
(e} mark-up;
(f} any additional capital expenditure and/or the additional operating cost and/or

addinonal taxes and/or any or all of the above, as the case may be: and/or

i

2 lost Revenues.

The Concessionaire shall upon making the notification referred to in Section 9.4.2,
provide to the Independent Engineer (with a copy to PKHA) particulars of the
components of the Incremental and Consequental Costs to enable the Independent
Engineer to review and verify the same, and issue 4 certificate in this respect to the
Concessionaire and PKIIA within fifteen (13) Davs of the notfication by the
Concessionaire.,

The certificate under Section 9.4.4 shall also provide an estimate of the duraton by
which the Concession Periad may be extended to compensate the Concessionaipae
certified Tncremental and Consequential Costs.
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The Concessionaire shall request PKHA within a reasonable penod of ame of a
certificate pgiven under Secion 944 to make payment of the Incremental and
Consequential Costs as certified by the Independent Engincer pursuant to Scction 9.4.4
within fourteen (14) Days of the certificate given under that Section,

In the event PRIIA fails, or is otherwise unable, to pay the Incremental and
Consequental Costs, then the Concessionaire shall be entitled to recover compensation
i accordance with Secuons 29,20 and/or 29,71,

In the event PEHA fatls, or 1z otherwise unable, o pay the Incremental and
Consequential Costs, and the Concessionaire does not eleer to exercise the righits
stipulated n Section 9.4.7 or despite excrcise of such rights, the Concessionaire is not
adequately compensated, then, at any nme thereafter, at the Concessionaire’s option (a)
the Partics shall negotiare in good faith with a view to agrecing upon an extension to the
Concession Period or such other modification of this Agrecment as shall adequately
compensate the Concessionaire, ar (b) if the Concessionaire deems rthar a Material
Adverse Effect has oceurred, the Concessionaire shall be entiled to declare an PKHA
Event of Default in accordance with Section 21.1 whercupon the applicable sub-Sections
of Section 21 [Tenwination] shall apply,

The Concessionaire shall pracure the supply of the Public Utilities and ancillary services
to the Concession Area as required for the Works and other purposes under this
Agreement and PKHA shall, to the fullest extent, faeilitate the Concessionaire 10 procure
the said supply. All costs and expenses mcurred in respect thereof shall be borne and
paid by the Concessionaire. The Concessionair i required, shall expeditously comply
with all legal requirements necessary for such applications to the concerned Public
Uulities service providers.

WORKS UNDERTAKEN BY PUBLIC UTILITIES

To the extent that a Public Utilites service provider must seek approval from PKIHA 1o
carry out works at or in the Concession Area, PRHA shall not grant any such approval,
whether conditional or otherwise, until it has obrined the priot written consent of the
Concessionaire subject to the Concessionaire’s reasonable requirements as to any
restrictions or conditions to be imposed on the mings and cxecution of the works by
the Public Utilities serviee provider. PKIA shall take such reasonable requirements into
consideration, including, where applicable, the imposition of restrictions of conditons
when grantng any appreval to the Public Unlities service provider,

Subject to Section 9.6.1, and all such reasonable condidons or FeQUIrEIMCnts (including
any conditions as to indemnity against loss, damage, costs or expenses suffered or
mcurred by the Concessionaire as a result of granting access), the Concessionaire shall at
all times during the Construction Period permit the authorized personnel of all Public
Utlities seevice provider to have access to the Concession Area for the purpose of:

(1) routine maintenanee of any Public Utilities already located within the Coneession
Area:

() strengthening, replacing or upgrading of any Public Utilities a
within the Concession Area
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{c) remstating any foundations, structures, bulding, pavements, cabling and the like
which may be disturbed or affected by reason of such works underiaken by a
Public Utilides service provider; or

(e} any other work, including, the installadon of any new additional services of a
Public Utlities service provider within the Conccssion Area;

Provided, bowever, that such works do not hamper or delay the execution of the Warks
or the provision of the Services by the Concessionaire. save and except for emerpencies
on account of major disruption to any Publie Utilities.
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10.

FINANCES FOR THE PROJECT

10.1

10.1.1

10.1.2

1(h1.3

CONCESSIONAIRE OBTAIN FINANCES FO

GENERAL

dave for PKHA's obligation to (a) fund (i) the Initial PKIIA Funding Amount, (i) the
Balance PKIHA Funding Amount, and (1ii} the Subordinate Financing, and (b} provide
the Concessionaire the Balance PKHA Funding Amount Financial Instrument, in each
case, in accordance with the terms of this Agreement, the Concessionaire shall be solely
responsible for ebtaining the Financing, the Sponsor Funding Amount and/or any other
funding component of the Total Project Cost, necessary to undertake the Project in
accordance with the terms of this Agreement. Further, the Sponsor shall fund the Equity
for Class A Shares in respect of the Project in aceordance with the terms of the EFL
Agreement.

FUNDING OF Eﬂ!}ﬂ'j’

(4] PRHA hereby undertakes to fund from dme to titme PKITA Funding Amount in
accordance with the terms of the EFU Agreement.

(b) The Concessionaire hereby undertakes to procure funding by the Sponsor from
time to time of the Sponsor Funding Amount through subscription in eash in Pak
Rupees for Class A Shares by the Sponsor in accordance with the EFU
Agreement.

{c) All Base Funding Amounts shall be funded and wtilized from tme to Hme in
accordance with the EFU Agreement.

CLASS A SHARES & C1ASS B SHARES

(a) Upon funding of the PKHA Funding Amount (or any part thereof) by PKHA
from time to time in accordance with the EFU Agreement (if applicable), PRITA
shall be issued Class B Shares by the Concesstonaire in accordance with the
Applicable Laws in the name of “PAKITUNKIN A FIGHWAYS AL 1 R,

(L) Irrespective of the mode of funding by PKHA pursuant to the EFU Agteement,
PKHA shall have the right (to be exercised in its sole discretion) to nominate one
(1) non-votng director on the board of directors of the Concessionaire ar s
discretion,

(<) Upon funding of the Sponsor Funding Amount (or any part thereof) by the

Sponsor from time to time in accordanee with the EFU Agreement, the Sponsor

shall be issued Class A Shares by the Concessionaire in accordance with the

Applicable Laws. The obligation to fund the Sponsor Funding Amount shall be

mdependent of the sharcholding of the Sponsor in the Concessionaire,
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(d) PIRHA shall not be entitled to any dividends in respect of Class B Shares.

(e) The Coneessionaire shall not offer for subscription the Class B shares to any
Person other than PRKHA to the extent required by the EFU Agreement,

10.2  FINANCIAL CLOSE BOND

10,21 Within one (1) Manth of the Effectve [hate, the Concessionaire shall submit the
Financial Close Dond o PRILA with g face amount equal to the face amount of the Bid
seeurity. The Concessionaire shall keep the Fumaneial Close Bond valid tll such nme that
it 15 replaced by the Construction Performance Bord.

10.2.2 The Financial Close Bond shall secure the Concessionaire’s obligation o achieve
Financial Close in accordance with the terms of this Agreement. If the Concessionaire
fails to achieve Financial Close in accordance with the terms of this Agreement, PRIHA
shall be entitled to declare a Concessionaire Event of Default, Terminate this Agreement
and forfeit the Financial Close Bond. If, however, the Concessionaire is unable o
achieve Financial Close due to PKHAe failure to fulfill a Condition Precedent within the
presenibed time period, the Concessionaire shall be entitled to declare an PKHA BEvent
of Default, Terminate this Agreement and PKILA shall immediately and in any event
within seven (7) Days of the date of the Termination Notice return the Financial Close
Bond to the Concessionaire. In the event that PRIA does not return the Financial Close
Bond as above, the Financial Close Bond shall be deemed to have been cancelled.

10.2.3 The Financial Close Bond may be in the form of (a) cash, (b) a bank draft confirmed by a
scheduled commercial bank, or (€} an unconditional, irrevocable and withour recourse
letter of credit from a scheduled commercial bank.

10.2.4 The Concessionaire shall be entitled to assign all its rights, ade and interests under the
Financial Closc Bond to the Financiers as security for the Financing raised pursuant o
the Financing Agreements.

10.3 FINANCIAL MODEL AND FINANCING TERM SHEET

10.3.1 Prior to Financial Close, the Conecessionaire shall deliver to PKHA for informaton and
record a schedule or a copy of the term sheet reflecting the proposed material terms of
the Financing Agreements. The Concessionaire shall execute the Financing Agreements
consistent with the atoresaid term sheet.

10,4  PERIODTO ACHIEVE FINANCIAL CLOSE

10.4.1 Subjeet to the terms of this Agreement, the Concessionaire shall achieve Financial Close
within six {6) Months from the Effective Date (the “Financial Close Period ™).

10.4.2 If despite the procurement of the requisite Approvals and Consents and the fulfilment of
the other Conditons Precedent, the Coneessionaire is unable to achieve Financial Close
within the time period preseribed in Section 10.4.1 above, the period mav be further
extended for three (3) Months or such other penod as may be mutually agreed upon by
the Partes,
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14,3

10.5

10.5.1

.52

10.6

10.6.1

subject 1o the terms of this Agreement, if despite procurement of the requisite Approvals
and Consents and the fulfilment of the other Conditions Precedent, the Concessionaire is
unable to achieve Financial Close within the time penod prescribed and any extension
thereof pursuant o Section 10.4.2 or the other applicable terms of this Agreement,
PKHA shall be entitled 1o declare a Concessionaire Event of Default pursuant 1o Section
21.2, whercupon Scction 1022 and the applicable sub-Sections of Sectdon 21
| T ervieiatran] shall apply.

The Concessionaire shall provide 2 copy of the executed Financing Agreements to
PKHA before Financial Close and upon receipt of the same from the Financiers, subject
to the terms of this Apreement, the service of the Financing Agreements upon PRIA
shall constitute express notice to PKHA of the nights, interest, title, recourse and
remedics of the Financiers, including, such sccurity interests of the Financicers a5 are
speciied in the Financing Agreements and the step-in nights of the Financiers upon the
occurrenee of an event af default under the Financing Agreements, To this end, PKHA
hereby undertakes to sign and/or endorse the Direct Agreement as required by the
Concessionaire and/or the Financiers: provided, that PKHA shall not be subjected o
any financial repercussions in relation to the Direct Apgreement or the Finaneing
Agreements, save as otherwise expressly stated i this Agreement and/or the PKHA
Agreements. A certificate to this effect shall be included by the Concessionaire in the
Financial Close Achievement Notice,

Notwithstanding anything to the contrary contalned herein, the Concessionaire shall net
make any addition, replacement or amendments o any of the Finaneing Agreements
without the prior writren consent of PKIHA if such addition, replacement or amendment

has, or may have, the effect of Imposing or mereasing any financial liability or obligation

o PRKHA.

FINANCIAL IEVEMENT

CERTIFICATE

Upon the achievement of Financial Close, the Concessionaire shall issue a financial close
achievement notice (the “Financial Close Achievement Notice™) confirming that
Financial Close has been achieved and this Finaneial Close Achievement Notice shall
include a notice from the Finaneiers confirming the same,

Within three (3} days of receipt of the Financial Close Achievement Notice, the

Independent Auditor shall cerd fv (a) achievement of Financial Close, and (b) the date of
levement of Financial Close (the “*Financial Close Achievement Certifica
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11.

TOLLING DURING CONSTRUCTION

11.1

1111

11:1.2

1F3

112

1 ik |

1122

11,23

11.3

11.3.1

11.4

11.4.1

TOLL COLLECTION OPERATIONS AT THE TOLL Prazas

During the Construction Period, the Coneessionaire shall be authorized 1o colleet,
demand, levy and eharge the Tolle at the polevane Toll Plaeas wath effect from the
Expressway Secion Service Commeneement Date, in accordance with SCHEDULE B
[ToLL STRUCTIRE] and shall contnue sueh collections untl the Projeer Comipletion

Lale,

For smooth implementation of the Toll Structure pursuant to Section 11.1.1, PKHA
shall, upon being notified, at least one (1) Month in advance. by the Concessionaire of
the scheduled dates of impositon of such Toll structure, not later than two (2) weeks
prior to such dates, issue the Toll Notification.

PIHA shall provide all the Approvals and facilitate the procurement of all the Consents
whatsoever conferring on the Concessionaire the full authorty to collect the Tolls based
on the Toll Structure pursuant to Section 11.1.1,

CONTRACTORS

The Concessionaire may undertake the Tolling operation by itself or through a toll
operator, which Person shall be the Sponsor, an Affiliate ot, if otherwise, an Approved
Conttactor.

The Concessionaire shall conduct at-site tiaining for its employees who shall be
undertaking the Toll collection operations at the Toll Plazas. The € .oncessionaire shall
complete all such at-site training by the Expressway Scetion Service Commencement
Date.

Notwithstanding the appointment of any Person as the toll Operator pursuant to Section
11.2.1, the Concessionaire shall continue to account to PKIIA for the obligations ta be
complered under this Secnon 11 [Tadking Diring Constriction).

BreEACH

The Concessionaire shall not be considered in breach of its obliganons under this Section
L1 [Construction Tolling] if the Concessionaire fails to fulfil any obligation hereunder on
account of a Permitted Fvent,

UTILIZATION OF THE ToLL REVENUE Du RING THE CONSTRUCTION PERIOD

Save and except as otherwise specified in this Agreement, the Concessionaire shall utilize
the Toll proceeds collected from the Toll Plazas from the Expressway Section Service
Commencement Date undl the Project Completion Date exclusively for undertakigg ghe
Project. '
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12. CONSTRUCTION PERIOD

12.1 COMMENCEMENT OF THE WORKS

IZET Subject o the Conditions Precedent, the Concessionaire shall, before the
commencement of the Works on the Works Commencement Date

ra) provide 1s plan for safety and accidenr prevention;

(I) procure that the appointed Independent Engineer is responsible for all necessary
exchange of information requited pursuant to this Agreement;

(c) provide and maintain a reasonably fumished site office for the Independent
Engineer at the Concession Area;

(d) provide to  the Independent Engineer, the Concessionaire’s proposed
constructon programme and completion schedule, which shall form the basis foar
monitoring the progress of the Works, as well as the schedule for opening of a
section, the Expressway Section or the Expressway to traffic, as the case may be;
and

(e) turnish to PKHA the Construction Performance Bond, in the form and content
as provided in SCHEDULE G [FORM OF CONSTRUCTION PERFORMANCI: Bown).

12.1.2 Upon achieving Financial Close, the Concessionaire shall notfy PKHA and the
Independent Engineer of the Works Commencement Date, which date shall be no later
than thirty (30} Days from the Appointed Date.

12.1.3 Subject to the terms of this Agreement, the Concessionaire shall only be required ro
commence the Warks afrer sausfaction and/or waiver of the Conditions Precedent.

12.2 CONSTRUCTION PERFORMA B

12.2.1 The Concessionaire shall provide to PKHA, on or before the Works (ommencement
Date, the Construction Performance Bond with a face value equivalent to five percent
(9%) of the Construction Costs as projected in the Financial Model, which shall answer
for and guarantee the completion of the Works during the Construction Period. The
Construction Performance Bond shall be in the form and content set forth 1n
SCHEDULE G [FORM OF CONSTRUCTION PERFORMANCE BoxD}, The Financial Close
Bond shall be returned to the Concessionaire simultaneously with the provision of the
Construction Performance Bond. In the event thar PICHA refuses to so return the
Financial Close Bond, the Concessionaire shall not be obliged to submir the
Construction Performance Bond and, in doing so, shall not be considered 1o be in
breach of this Agreement.

122.2 The Construction Performance Bond may be in the form of (a) cash, (b) a bank drafi
confirmed by a scheduled commercial bank, (¢) an unconditional, irrevocable and
without recourse letter of eredit from a scheduled commercial bank, or (d) an insurance
bond issued by a reputed insurance company with at least a double A (AA) mng :
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' TY OF CONSTR

The Construction Performance Bond shall remain valid for the whole duration of the
Construction Perod.

PRILA shall, upon completnon of each twenty five percent (25 a) of the value of the
Works, as cernfied by the Independent LEngineer, release the Construction Performance
Bond 10 the extent of twenty five percent (25%).

The Coneessionaire shall be entitled to assign all its rights. title and interests under the
Construction Performance Bond or the construction bond(s) issued by its Construction
Contractor(s), as the case may be, to the Financiers as security for the Financing under
the Financing Apreements.

In case of Termination of this Agreement during the Construction Period due to a
Concessionaire Event of Default and provided that the Concessionaire Event of Default
was not tiggered due to Force Majeure Event or due to causes attributable to PKI IA or
a Public Sector Entty, PKHA shall be enttled to encash the Construction Performance
Bond,

PKHA hereby agrees to return the Construction Performance Bond for cancellation
within seven (7) Davs of (a) its teceipt of the Commissioning Notice in respeet of the
Expressway, or (b) the occurrence of a Termination not eccasioned by a Concessionaire
Event of Default. In the event that PKHA does not return the Constructon
Performance Bond as above, the Construction Performance Bond shall be deemed to
have been cancelled. PKHA agrees to reimburse the Concessionaire for all costs and
expenses at actual that the Coneessionaire incurs on account of ANy NOn-return or
delaved rerurn for cancellation of the Construction Performance Bond, in accordance
with the terms of this Agreement.

PRINCIPLES GOVERNING THE CONST

10D

The Concessionaire shall perform and complete the Works in accordance with:

() SCHEDULE P [DESCRIPTION OF THE PROJECT AND SCOPE OF IFORE];

(b) the Construction Performance Standards and Good Industry Practice;
(c) unless otherwise stated in this Agreement, the Proposal;
(d) the scope of this Agreement;

() the Approved Detailed Design;
(f) the Project Implementation Programme;
(&) the Project Completion Schedule; and

the terms and conditions of this Agreement.
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12.4.2

12.5

Without prejudice to Section 1241, if, at any time during the Coneession Period, any of
the Worke or any part thereof earried ont by or on behalf of Gongessionatre docs not
tully sansfy the Construction Performance Standards and/or any other term or condition
of this Agreement, the Concessionaire shall, at its own cost and expense, rectify the
Woaorks or the part(s) thereof so thart

{a) the Works or the part(s) in queston thereof shall o mply with and sausfy in full
the Construction Performance Standards and/or the other terms and conditions
of this Agreement; and

(b) the Works the part(s) in question thereof shall be able to meet the strucrural,
mechanical, electrical and  other performance  standards set our in the
Construcoon Performance Standards,

GENERAL CONSTRUCTION QBLIGATIONS

The Concessionaire is responsible for all construction means, methods and techiigues
used to undertake the Works and must provide cverything (including labour, plant,
cquipment  and  materials) necessary  for implementng  the construction and
commissioning of the Project Assets pursuant to the terms of this Agrecment.

The Concessionaire shall, in a timely and professional manner and in accordance with the
terms of this Agreement:

(a} design, develop and construct the Works diligently, expeditously and in 4
thorough and workmanlike manner in accordanee with Good Industry Practice;

(b) save as otherwisc expressly stated in this Agreement, ensure that no works other
than the Works under this Agreement are constructed on the Concession Arca by
the Concessionaire or by any Person for swhom the Concessionaire is responsible

at lawe;
() protect the Works;
(] in respect of plant, equipment and materials ncorporated in the Works, use plant,

equipment and materials that;

() are of a kind that are consistent with the Construction Performance
standards; and

() are new, or otherwise in good working condition, of good quality and

appropriate quannty in accordance with the Applicable Laws Good
Industry Practice,

Lo the extent required by the Concessionaire and intimated to PKHA, PKHA shall
facilitate the Concessionaire in obtaining assistance from law enforcement personnel for
provision of seeunty at the Concession Area and for purposes of secunng the
Concession Area to prevent aceess onto the Concession Area of any Persons not entitled
to be at the Concession Area in the opinion of the Concessionaire, acting reasonably, so
A8 o ensure smooth and uninterrupted construction of the Works during the
Construction Perod.
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12.6

12.6.1

A0

CONSTRUCTION INITIATION

The Concessionaire shall, within onc (1} Month of the Effective Date:

(a) submit to PRKHA and the Independent Engineer:
1} the Project Implementation Programime;
(1) the Project Completion Schedule:

(1) 113 constructon methodology; and
(1) 1ts quality assurance procedures.
(b)  undertake, do and pertorm all such acts, deeds and things as may he necessary or

required before commencement of construction of the Works in accordance with
this Agreement and the Applicable Laws; and

(€] make its own arrangements for quarrying of materials necded for undertaking the
Works in accordance with the Applicable Laws,

The Praject Implementation Programme shall ser out the timetable in accordance with
which the Coneessionaire shall carry out the Works, including, SUIVeys, mvestigations,
desipning, construction, Commissioning, periodic conduct of Tests and carrving out of
related, incidental or ancillary works.

12.7.2 Subject to the terms of this Agreement, where the Concessionaite is of the opnion that

12.7.4

the Project Implementation Programme needs revision, the Concessionaire shall submir a
revised Project Implementation Programme to the Independent Engineer (with a COPY to
PKHA), who shall cither () within fourteen (14} Davs of submission by the
Coneessionaire approve the same, or (b) within (7) Days of submission by the
Concessionaire object to the revised Project  Implementation Programme and the
Loncessionaire shall satisfy the objections raised by the Independent Engineer within
such reasonable time period as specified by the Independent Engineer of such objection
being raised by the Independent  Engineer and  resubmit  the revised  Project
Implementation  Programme: provided that the Construction Period shall not be
extended solely due to the revised Project | mplementation Propramme,

Where the Independent Engineer is of the opinion, acting reasonably, that the Project
Implementation Programme does not comply with Good Industry Practice or is not
sufficiently detailed, the Concessionaire shall, within ten (10) Business Dhays of being so
rcr.luircd by the Independent Fongmeer, cubmit o sevisd Project Implemicutation
Programme.

5u13j¢ﬂ1' tor i e torans ot thls ."'!L"I'L'i.'ﬂ'ILHIII. shonld 1 1'1'::uf:-:1n1;-]-._- ApPpear to iEn_' III-I.!'L'IH'] ilen
Ergnneer, ar the Lonecsroumine, ar any Wne that the aetal or likely progress of the
Works does qot or shall net eonform with rhe Proyeer Implemicniation Pr WM )
v Lisierral respect, then, within len (U Business Duvs of betng s reguired by lIhL'

Pendent Lingineer ar (if wirlier) beeoming aware of the snme, the Coneeas
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12.9

1291

12.10

121011

(a) submit to the Independent Engineer report identifying the reasong for such
not-conformity; and

() simultancously  submit to the | ndependent  Engineer, 2 revised Project
Implementation Programme which shall provide for the Works to be pursued
diligently in such manner so as to achieve complenon of the Works as soon as
practicable and provide for the Waorks to be commenced and pursued diligenty
in accordance with the terms of this Apreement,

The Concessionaite shall. at its ow cOst and expense and without recourse 1o PKHA,
provide, as it deems necessary:

{a) site offices along with all the necessary human resource and office cquipment;

(b} all the tools, equipment, carth-moving machinery, compactors, excavat s, road-
rollers and other machinery and cquipment necessary for undertaking the Works:
and

fc) the requisite skilled and unskilled labour.

The Concessionaire shall, at its own cost and Expense, ensure provision of the necessary
building materials so as to achieve completion of the Works within bwenty-four (24)
Months of the Works Commencement Date iry accordance with the Project Completion
Schedule.

The Concessionaire shall ensure that all the bullding materials are of proper quality and
of required quantiry as per the standards and specifications of the Pakistan Lngineering
Council, to the extent the same are in harmony with the Construction Performance
Standards and the other standards and specifications specified in or pursuant o this
Agreement,

PRHA shall deliver and hand-over the Vacant Possession of the Concession Area and
the Additional Land, if required, to the Concessionaire, within such ume period as
specified in this Agreement, free from all Encumbrances and occupauons, and without
the Concesstonaire being required to make any payment to PKIL\ on account of A1y
COSEs, compensations, expenses and charges for the acquisition and use thereof for the
duration of the Concession Perdod,

Proarcoom gp LOMCESSION ARTA FrOM ENCRO CLIMENTS

Prom the Take-Olver Diare all the Expiry Date {or the Termination Date, if carher), the
Concessionaire shall protect the Concession Area, the Addidonal Land. and the Provect
Assets, from any and all occupatians, encroachments and Encumbrances and shall ot
place or create nor permit any Contractor or other Person claming through or under the
(Loncessionaire to place or create any Encumbrance or security interest aver all or any
part of the Project Assets, the Concession Area. the Additional Land, and/or, ]
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Assets, or on any tights of the Concessionaire therein or under this Apreement, save and
cxcept as otherwise expressly provided in this Agreement

12.11 SPECIAL/ TEMPORARY RIGHT OF W AY

12.11.1 Save for PKHA's oblipation to convey to the Concessionaire the Ancillary Rights in
accordance with the terms of this Agreement, the Concessionaire shall bear all costs and
charges for any special or temporary right of way required by it m connection with access
to the Concession Ares,

1212 CONSTRUCTION OF THE PROJECT AssETS

12:12.1 The Concessionaire may undertake the Works itself or by appaointing one or more
Construction Contractors possessing the requisite technical, financial and managerial
expertise and capability, as it deems necessary; provided, however, that  the
Concessionaire shall remain solely responsible for the Works. The Concessionaire shall
appoint, at its own cost and expense, only Acceptable Contractors to undertake the
Works or portions of the Works. The contract price, cost, fee and expense pavable to
such Construction Contractor(s) shall be in accordance with the terms and condidons
contamed in the EPC Contract(s) entered into by the Concessionaire and such
Construction  Contractor(s). The Concessionaire shall ensure that provisions are
incorporated in the relevant EPC Contract(s) with such Construction Contractor(s) for
(a) the recufication of defects in the relevant portions of the Works duting the agreed
defects ability pened/defeets notfication perod, and for this purpose, may consult with
PEHA on the quantum and period thereof, and (b) the payment of liqudated damages
for delays in the completion of the relevant portions of the Works,

12.12.2 In awarding contracts in respect of the Project, the Concessionaire shall endeavour to
(but not be obliged to) give preference to Pakistani contractors, consultants, supplicrs of
materials and service providers, the qualifications and eapabilities whereof are. in the sole
judgment of the Concessionaire, comparable with foreign contractors, consultants,
suppliers of materials and service providers and the products and services whereof are
comparable in quality, delivery time, costs, reliability and in respect of other stgmificant
terms to those offered by foreign counterparts, and meet or exceed the Construction
Performance Standards.

12.12.3 The Concessionaire shall execute the Works in A proper workmanlike manner and shall

use matenal, plant and equipment in accordance with the Constructon Performance
Standards,

12124 The Concessionaire shall not comimence of permit the commencement of the
construction of the Works or any part of the Works unul the Detailed Design 15
Approved or deemed Approved in accordance with the terms of this Agreement.

12,125 For the purpose of detenmining that the Works are being undertaken in accordance with
the Construction Performance Standards, the Concessionaire shall, with due diligenee,
carry out all necessary Tests in accordance with the Construction Performance Standards
and shall issue a certificate to the effeer that the materials being used for the construetion
of the relevant portion of the Works are suitable and meet the required standard. The
Concessionaire shall maintain proper records of such Tests and the remedial measures

taken to cure the defects or deficiencies, if any, indicated by the Tests” resy 'I:,H\EH #J.'-:‘F;?h'
[ 1
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12.12.6 If afrer appropriate Tests, the Concessionaire determines that the relevant materials being
used for carrving out the Works are not in accordance with the Construction
Performance Standards, the Concessionaire shall cnsure that those materals are promptly

replaced with suitable materials in accordance with the Construction Performance
Standards,

1212.7 The Concessionaire shall provide, as part of the Works, one emergency telephone service
as an aid to users of the Expressway, and fire and alarm services at the idennfied Toll
Plazas and the Administrative Office or at such other locaton as may be deemed
appropriate by the Concessionaire. .

12.12:8 Not Used.

12.12.9 PKHA  shall use its good offices to facilitate the reasonable requests of the
Concessionaire in conneetion with the cxccution of the Works (including  making
arrangements with the traffic police to divert or control traffic).

12.12.10 During the Construction Period, the Concessionaire shall undertake the Waorks,
and the erganization and implementation of lemporary traffic diversions and contrals in
such manner so as to ensure proper levels of safety for road users, the public in general
and those engaged in undertaking the Warks.

1121 Subject to the terms of this Agreement, the Concessionaire shall complete the
Works in a timely manner and in accordance with the Project Completion Schedule.

12.12.12 Upon the completion of the Works, the Concessionatre shall underrake to clear
away and remove all construction plant, surplus materials, rubbish and temporary works
of every description and shall ensure thar the Concession Area is clean and in a condition
satisfactory to PKHA for commencement of the Operations Petiod.

12.13

1213.1 In the event {a) cither Party wishes to establish an interchange connected to the
Expressway and/or a New Toll Plaza {other than the Interchanges and the New Toll
Plazas to be established as part of the Works) after the Effective Date or {b} provide or
allow provision of connectivity or interconnection with the Service Road (cach, a
“Specific Activity™), the same shall be done in accordance with the procedure set out in
this Section 12.13 [{nterchanges amd New Toli Plazas and Connectivety af Serviee Road).

12132 In the event PKHA ot the Concessionaire wishes to undertake a Specific Activity,
PRHA or the Concessionaire shall intimate the Independent Engineer of the same (with
a copy 1o the other Pacty), setung out in detadl the reasons necessitating the Specific
Activity. Sueh written intimanion shall {a) include a representation that undertaking the
Bpecille Activity docs net intringe any Applicable Laws, staiute (including, without
Imitation, the NWEP Ordinance), judpment, order, decree, regulation or rule of any
Court or Publie Sector Entity (the “Compliance Representation™), and (b) be
accompanicd by a detailed design of the Inrcrﬂhangc and/or New Toll Plaza and/or
connectivity or interconnection with the Service Road (as applicable) prepared, or caused
to be prepared by PKHA or the Concessionaire, as applicable. The Concessionaire or
PKHA, as applicable, shall ensure thar such detailed design  conforms o the
Construction Performance Standards and  the operational  requirements of the
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Concessionaire as prevalent in respect of the Toll Plazas or the Service Road (as
applicable) already existing on the relevant date.

12.13.3 Subjeer to written certification by the Independent Engincer thar the Complance
Representation 1s accurate, the Concessionaire shall within four (4) wecks of such
certification, provide to the Independent Engineer such information as is necessary and
reasonable together with preliminary decumentation and  derail including  where
necessary, in support of the following:

(a)

(d)

(e)

(0

any proposed modificauon/reetification of the detailed design of the interchange
and/or New Toll Plaza and/or connectivity or interconnection with the Service
Road {(as applicable) provided by a Party pursuant to Section 12,13.2, s0 as to
ensure that the same complies with the Construetion Performance Standards and
the operanonal requirements of the Concessionaire as prevalent in respect of the
Toll Plazas or the Service Road (as applicable) already existing on the relevant
date;

the impact (if any) which undertaking the Specific Acuvity is likely to have on the
Works or the construction requirements for the Weorks;

the options for undertaking the Specific Activity and the effect, if any, each such
opton would have on the costs and tme thereof;

the estimate of the Incremental and Consequendal Costs (which may include
without duplication capital expenditure, operational expenditure, maintenance
expenditure, additonal taxes and/or projected loss of Revenue, as applicable),
which would be incurred as a result of undertaking the Specific Activiry;

the assessment of the ime (in number of Days) which is required to undertaking
the Specific Activity, and the time implication (if any) on the schedule for
completion of the Works; and

in the event undertaking the Specific Activity is praposed by PKHA, the revised
duration of the Construction Period and the extension of the Concession Period,
if applicable and required by the Concessionaire.

12134 In the event undertaking the Specific Activity is proposed by PKHA, the Independent
Engineer shall review the aforesaid informanon and documents submirted by the
Concessionaire, and consult with PKIA, and based on the preferred opton:

(a)

{l}]-

certify the Incremental and Consequential Costs which shall be payable by
PEHA to the Concessionaire;

if the Works are delayed as a consequence of undertaking the Specific Acavity,
certify the revised duration of the Construction Period and the extension of the
Concession Period and the further Incremental and Consequennial Costs which
shall be payable by PKHA to the Concessionaire to compensate the
Concessionaire for any esumated loss, cost or expense incurred as a consequence
of the delay; e L
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(c) torward 1o the Concessionaire for its consideration a statement incorporating the
certified Incremental and Consequental Costs, and the time within which the
Specific Activity shall be carried ourt by the Concessionaire; and

(d) forward to PKHA a copy of the statement for PICHA's records.

12.13.5 Upon receipt of the statement from the Independent Engineer pursuant to Section

12134 or m the event undertaking the Specific Activity 18 proposed by the
Concessionaire and the requirements of Section 12.13.3 have been satisfied, the
Concessionaire shall proceed with undertaking the Specific Activity forthwith and
complete the same within prescribed time period, and in the event undertaking the
Specific Activity is proposed by PKHA, PKIIA shall make payment of the cerufied
Incremental and Consequential Costs in accordance with the pre-agreed schedule of
progress billings,

12.13.6 Subject to the terms of this Agreement, where any Additional Land is necessary for

12.14

12.15

purposes of undertaking the Specific Activity, PKHA shall make available Additional
Land as soon as reasonably practicable (but in any event prior to the date on which the
works are required to be undertaken on such Additonal Land), at its own efforts and at
no cost or expense to the Concessionaire, free from any Encumbrance. For the
avoidance of doubt, any such Additional Land made available by PKHA under this
section 1213 [Interchanges and New Toll Plagas and Comnectivity of Service Road] shall form part
of the Concession Area.

PRELIMINARY WOREKS

Subject to handing over of Vacant Possession of the Partial Concession Area by PRKHA
to the Concessionaire, free of all Encumbrances and together with the Ancillary Rights,
the Concessionaire shall commence the Preliminary Works and complete the same by the
Preliminary Works Scheduled Completion Date. The Preliminary Works shall include,
inter afia, undertaking the Detailed Design, clearance of the Partial Concession Area,
mobilization of the Construetion Contractor, establishment of the camp-sites,
identfication of quarry sites, stacking of materials, and construction of all such Works for
which the Detailed Design has been approved in terms of this Agreement.

PROJECT COMPLETION

12.15.1 Unless PKHA grants, upon the prior written request of the Concessionaire, an extension

to the Construction Period for verifiable and justifiable reasons supgesting and proving
the inability of the Coneessionaire to Substantially Complete the Warks in relation to the
Expressway in accordance with the Project Completion Schedule or if the Construction
Period otherwise stands extended in accordance with the terms of this Agreement, the
Coneessionaire shall be bound to achieve Substantial Completon of the Expressway
within twenty four (24) Months from the Works Commencement Dare,

12.15.2 Tf Substantial Completion of the Works in respect of the Expressway, and entry into
commercial operations of the Expressway is not achieved within a period of twenty four
(24) Months from the Works Commencement Date for any reason other than those
spectfied 1n Section 12.18.1, the Concessionaire shall pay to PKI1A as Weekly lquidated
damages for delay in the achievement of the Service Commencement Date, an amount
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Costs per Week or part thereof, up to a maximuin of ninety five percent (93%) of the
value of the Construction Performance Bond.

12.16 ONITORING AND INSPECTI OF CONSTRUCTION

1216.1 The Independent Engineer shall have the right to monitor, acting reasonably and in a
bona fide manner, all of the Concessionaire’s plans and programmes for the
implementation of the Works prior to the implementation of the same o ensure
conformity with the terms of this Agreement and Good Industry Practice.

12.16.2 Subject to and to the extent provided in this Agreement, the Independent Engineer shall
monitor the progress of the Waorks, i particular, the quality of the Works and adherence
to the Construetion Performance Standards,

12.16.3 Without interfering in the execution of the Works, the Independent Engincer shall
regularly monitor the designing and progress of the construction of the Works in
accordance with the terms of this Agreement.

12.16.4 Consequent to the monitoring and inspection of the Works by the Independent
Engineer, if the Independent Engincer, acting reasonably, finds any defects or
deficiencies in the Works or any part thereof, it shall inumate the Concessionaire through
a written notice with a copy to PKHA specifying in reasonable derul the said defeets or
deficiencies, and requiring the Concessionaite to take remedial measures to cure the said
defects or deficiencies. The Concessionaire shall undertake the necessary remedial
measures within a reasonable tme period specified by the Independent Engineer in
accordance with Good Industry Practice.

12.16.5 Monitoring and inspection by the Independent Engincer of the Works shall not relieve
or absolve the Concessionaire of its obligations and liabilities hereunder in ANy manner
whatsoever.

12.16.6 The Concessionaire and all Persons claiming through or under it, whether the
Contractors or otherwise, shall give such assistance as is reasonably required by the
Independent Engineer for conducting any monitoring or inspection of the Works,
including, providing access to such part of the Works and all relevant deawings or
documents as may be required by the Independent Engineer for the purpose of
monitoring and inspection of the Works or any part thereof,

12.16.7 During the Construction Period, the PKILA Representative shall (at the cost and expense
of PKHA) have an independent fght to monitor the progress of Works without
nterfering in the construction activities of the Concessionaire. The report of such
monitorng may be communicated to the Independent Engineer and the Concessionaire
for rectification or for provisions of comments, ot both: provided, that findings of such
teport of the PKHA Representative shall be assessed by the Independent Engineer, and
necessary remedial measures shall be taken in the light of the Independent Engineer’s
recommendatons in accardance with the terms of this Agreement.

12.17 QUARTERLY PROGRESS REPORTS

12071 From the Works Commencement Dhate, within seven (7) Days after the expiry of every
: three (3) Month period during the Construction Period. the Concessionaire shall furnish
to the Independent Engincer, with a capy to PKHA, quarterly reports of the

e
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regarding the progress of the Works in accordance with Good Industry Practice and shall
promptly give such other relevaat in formation as may be reasonably required by the
Independent Engineer relating to the progress of the Works,

12.18 EXTENSION OF CONSTRUCTION PERIOD

12181 Notwithstanding the other reliefs/remedies available to the Concessionaire pursuant 1o
the terms of this Agreement, the Independent Engineer shall grant an extension of time

for completion of the Works to the Concessionaire, after duly notifying PKHA, upon the
cccurrence of a Pemmitted Event.

12.18.2 As a result of Section 12.18.1, the Concessionaire shall be granted an extension to the
Construction Period for the Delay Duraton based on the certificagy
Independent Engineer, which shall be binding on the Parties.
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13.

COMPLETION OF THE PROJECT

13.1

15751

1312

MECHANICS OF COMPLETION

The Independent Engincer shall periodically, on the expected dare of completon of each
Section of the Expressway (or if so requested by the Concessionaire), conduct all
necessary nspections of the Works before the opening of the relevant Section of the
ixpressway to vehicular traffic,

Upon the complenon of the Works in respect of the Administrative Office, the
Concessionaire shall so noify the Independent Engineer (the “Premises Completion
Notice”). Within three (3} Days of receipt of the Premises Completion Notice, the
Independent Engineer shall undertake the inspection of the Works in respect of the
Administrative Office, and if the Independent Engincer is sadsfied that the Works in
respect of the Administrative Office have been completed, it shall issue the Premises
Completion Certficate within seven (7) Days of the inspection.

Upon completion of a Seetion of the Expressway, the Concessionaire shall so notify the
Independent Enginecr (the *Section Completion Notice”). Within seven (7) Days of
receipt of a Section Completion Notice, the Independent Engineer shall undertake the
inspecion of the relevant Works with the Concessionaire, and record any defeets therein
and/or produce the Incomplete Works List in respect thereof, The Independent
Engineer shall within fifteen (13) Days of the inspection, issue;

(a) the Section Completion Certificate, if the Independent Engineer is satsfied that
the Works relevant to the Secuon have been completed to meet the requirements
of Substantual Completion, as applicable to the Section muatis setandis; and

(b) the Incomplete Works List (which shall include all identified defects in the
relevant Works) relevant to the Section, if the Independent Engineer determines
that the relevant Works have not been completed to meet the requirements of
Substantial Completion, as applicable to the Secuon mawtatis mrtandis,

All Incomplete Works List items identified under Section 13.1.3(b) shall be completed by
the Concessionaire within such tme as may be determined by the Independent Engineer.
Upon saustactory completion by the Concessionaire of the items forming part of the
Incomplere Works List, and the rectification of all identified defects in the relevant
Works, the Concessionaire shall 1ssue a2 new Section Completion Notice and the

Independent Engincer shall issue a Section Completion Certificate in accordance with
Secuon 13.1.3,

Upon the Substantal Completion of the Works in respect of the Expressway, the
Concessionaire shall so notify the Independent Engincer (the “Substantial Completion
Notice”). The Independent Engineer shall, jointly in the presence of, but without
interference from, PKHA and the Concessionaire, undertake inspection of the Works,
and record any defects in the Works and/or produce the Incomplete Works List
provided, that in the event etther Party fails ro artend the inspection on the date
designated by the Concessionaire through a written notice served to PRKHA at least seven
(7) Days prior to the date of inspection, the Independent Engineer shall proceed with the
mspecnon and its decision/certification under this Secton 13.1.5 shall be final and
binding on the Partes. The Independent Engineer shall within fifteen (15) Day
Inspection, 1ssuc:
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(a) the Completion Certificate, if the Independent LEngineer 1s sausfied that the
Works have been completed;

(1) the Substantal Completion Certificate together with the Incomplete Works List
(which shall include all identified defects in the Works), 1f the Independent
Enginecer detenmines that although the Works have been Substantially
Completed, certain Works or items forming part of the Works are not complete;
o1

(c) the [ncomplete Works List (which shall include all idendfied defects in the
Works), if the Independent Engineer determines that the Works have not been
Substantally Completed.

13.1.6. All Incomplete Works List items identified under Section 13.1.5 shall be completed by
the Concessionaire within such time as may be determined by the Independent Engineer,
acting reasonably, Upon sausfactory completon by the Concessionaire of the items

forming part of the Incomplete Works List, and the rectification of all identified defects
in the Works:

(a) if no Substantial Completion Certificate has been issued, the Concessionaire shall
issue a new Substantial Completion Notice to the Independent Engineer and
PIKHA in aceordance with Section 13.1.5; or

(b) if the Substantal Completion Certificate has been issued, the Independent
Engineer shall within seven {7) Days of the request from the Concessionaire,
carry out another nspeetion jointly with PKHA and the Concessionaire, and if
the Independent Engineer is satisfied with the completion of the items forming
part of the Incomplete Works List and/or rectification of all identified defects in
the Works, the Independent Engineer shall issue the Complenon Certificate
within fifteen (15) Days of the inspection; provided, that the Concessionaire shall
remain under an abligation to complete the remaining items forming part of the
[ncomplete Works List and/or rectification of all remaining defects in the Works,
if any, at the earliest.

13.1.7 Any Dispute in relation to the issuance of the Premises Completion Ceruficate, the Secton
Completion Certificate, Substantial Completion Certificate, the Incomplete Works List or
the Completon Certificate shall be referred for amicable setement in accordance with
Section 24.1. If any Dispute referred for amicable settlement remains unresolved for a
period of fifteen (15) Days, the Dispute shall be referred to Fast-Track Dispute Resoludon
m accordance with Section 24.2,

13.1.8 In the event {a) the Independent Enginecer does not issue the Premises Completion
Certificate, the Secton Compledon Certificate, Substantial Completon Cernficate, the
Incomplete Works List and/or the Completion Certificate upon the request of the
Concessionaire in terms of this Agreement, (b} such matter is Disputed between the Parnes
wherein PKHA tkes the posidon that the Section Completon Certificate, Substantial
Completion Certificate, the Incomplete Works List and/or the Completion Cernficare was
nghtfully not issued by the Independent Engincer, and (c) it is determined in accordance
with the Dispute Resolutdon Procedure that the Section Complenon Ceruficate, the
Substantial Compledon Certificate and/or the Completon Ceraficate which is -tl:l'#f'ﬁ'ﬂi}':!ﬁ:
matter of the Dispute should have been issued by the Independent Engin ‘1‘}‘ the el g o

¥ g
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1319

13.2

13.2.]

13.3

1331

s

shall pay the Concessionaire the Incremental and Consequential Costs as a result of non-
ssuance of the Section Compledon Certificate, Substantial Completon Certificate, the
Incomplete Works List and/or the Complenon Certificate, as applicable, within fifteen (15)
Days of a certification of the same by the Independent Auditor. The Independent Auditor
shall certify the Incremental and Consequential Costs within fiftecn ( 13) Days of a written
request by the Concessionaire.

In the event (a) the Independent Enginecr issues the Premises Completion Cettificate, the
Secton Compledon Ceroficate, Substantial Completon Ceruficate, the Incomplete Works
List and/or the Completion Certificate upon the tequest of the Concessionaire, (b)
issuance of the same is Disputed berween the Parties whesein PICILA takes the position
that the Section Completion Certifieate, Substantial Completon Certificate, the Incomplete
Warks List and/or the Completion Certificate was wrongfully issued by the Independent
Engineer, (¢} operation of the Section Completion Certificate, Substaritial Completion
Certificate, the Incomplete Works List and/or the Completion Certificate, as applicable, is
suspended by a Dispute resolution forum. and (d) 115 determined in accordance with the
Dispute Resolution Procedure that the Seetion Completion Certificate, the Substantial
Completion Certficate and/or the Completion Certificate which is the subject matter of
the Dispute was rightfully issued by the Independent Engineer, then PKIIA shall pay the
Concessionaire the Incremental and Consequential Costs as a result of suspension of the
Section Completion Certificate, Substantial Completion Certificate, the Incomplete Works
List and/or the Completon Certificate, as applicable, within fiftcen (15) Days of a
certificaion of the same by the Independent Auditor. The Independent Auditor shall
certify the Incremental and Consequential Costs within fifteen (15) Davs of a wrtten
request by the Concessionaire,

REQUIRE MENT OF TESTS

The Independent Engineer shall not issue the Secton Completion Certificate, the
Substantial Completion Certficate or the Completion Certificate, as the case may be,
unless the Works are subjected to the Tests in accordance with Sectons 12.12.5 and
12.12.6.

ENTRY INTO COM MERCIAL OPERATIONS

Upon issuance of a Section Completion Certificate, which by itself or in combination
with other Section Completion Certificate(s) eatlier issued, signifies and proves for the
first (17) tme completion of an Expressway Section, such Expressway Section shall be
deemed to be fit for usage by vehicular traffic, and the date of issue of such Section
Completion  Certificate shall be the Lixpressway Scction Completion Date. The
Concessionaire shall be entitled to commence commercial aperations of such
Expressway Scction on the Day immediately following the Expressway Section
Completion Date, which date shall be the Expressway Section Service Commencement
Dare.

Upen the issvance of any Section Completion Certificate, subsequent to that issued
under Section 13.3.1, which by itself or in combination with any of the Secrtion
Completion Certificate(s) issued earlicr, signifies and proves an addition to the exIstng
Expressway Section, such additon shall be deemed to be fic for usage by vehicular
traffic. The Concessionaire shall be entitled to commence commercial operations of such
addition of the existing Expressway Section on the Day immediately followi

of issuance of a Secton Completion Certificate issued under this Section 1322
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13.3.3

13.3.4

15.4

13.4.1

13.4.2

13.4.3

Subject to the terms of this Agreement, upon commencement of commereial operations
of the E:n;pmsswa:.-' Section, or the subsequent addition of ‘a Secton thereto, under
Section 13.3.1 and Section 13.3.2, the Concessionaire shall be entitled o collect, levy and
demand the Tolls ar the relevant Toll Plazas from the vehicular teaffic plyving on the
Expressway Section and any Section subsequently added 1o the Expressway Section, if
any, in accordance with the Toll structare set out in Part | of SCHEDULE B [TOLL
STRUCTURE],

Upon issuance of the Substantial Completion Certificate or the Completion Certificate,
as the case may be, the Project Assets shall be deemed to be complete and the date of
issuance of the same shall be the Project Completion Date. The Coneessionaire shall be
entifed to commenee commercial operations of the LExpressway on the Day immediately

following the Project Completion Date, which date shall be the Service Commencement
Date,

Upon commencement of commereial operations of the Expressway and subject 1o the
other requirements of this Agreement, if any, the Concessionaire shall be entitled to
colleet, levy and demand the Tolls at Toll Plazas from the vehicular teaffic hable to pay
the Tolls plying on the Expressway, in accordance with the To]] Structure set out in Pan
1 of SCHEDULE B [Tor. STRUCTURE].

To ensure uninterrupted cammercial operations of the Expressway Seetion, Expressway,
or any part thereof, as the case may be, the Concessionaire shall promptly remove from
the Concession Area, or relevant part thereof, all surplus construcion machinery, surplus
materials, waste materials (including hazardous marterials and waste water), rubbish and
other debus (including, accident debris) and keep the Concession Area, or relevant part
thereof, in a clean, ady and ordetly conditon, n conformity with the Applicable Laws
Good Industry Practice.

OPERATIONS BonNDp

Subject to Section 12.3.2 and the return of the Construction Performance Bond, the
Concessionaire shall, by the Service Commencement Date, submit to PKHA the
Operations Bond with a face value of five percent (5%) the projecred Toll Revenue for
the relevant Operational Year in which the Service Commencement Date is achieved, as
specified in the Financial Model. The Operations Bond shall remain in full foree and

cffect for the relevant Operational Year.

Prior to expiry of the first (17) Operations Bond furnished pursuant to Section 13.4.1, it
shall be replaced by another such Operations Bond in an amount, computed as aforesaid
(Le. five percent (5%) of the projected Toll Revenue for the relevant Operational Year, as
specified in the Financial Model), for the next Operational Year. Thereafter. the
Operations Bond shall continue 1o be replaced at one (1) Operational Year intervals as
aforesaid until the Expiry Date (or the Terminaton Date, if earlier).

The Operations Bond shall sccurc all the Concessionaire’s obligations, liabiliries,
wartantes, indemnities, IEPresentations, puarantees and responsibilities under  this
Agreement in relation to the operations agd maintenance of the Project, or part thereof,
and all other works and services to be provided by the Concessionaire under this
Agreement during the Orperations Period but only msofar as these relate to the pesic
after the Project Completion Date, ncluding the integrity and qualak
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13.4.4

13.4.5

EENEMMMM T EXPRESSWAY

Concessionaite’s and s Contractors' workmanship, the timely and continuoye
performance of the works and services during the Operations Perad (aficr the Project
Coempleton Date), the quality and quantity of the any cquipment, materials, items and
~omponents supplied, the performance of the works and services during the Operations
Period (after the Project Completion Date) by the Coneessionaire and compliance of the
same with the O&M Requirements, the O\ Manual and all other applicable standards
Sl out In this Agreement and all other works and services to be provided by the
Concessionaire dunng the Operations Period (after the Project Completion Date};
provided, that turnishing of the Operations Bond shall noL in any way absolve the
Concessionaire of irs obligations during the Operations Period,

The Operations Bond may be in the form of (a) cash, (b) a bank drafi confirmed by a
scheduled eommercia] bank, or {¢) an unconditional, irrevocable and without recourse
letter of credit from 1 scheduled commercial banlk.

Without prejudicing  the fghts of PKHA in or to the Operations Band, the
Concessionaire shall be entitled to assign all jrs rights, title and interests under the
Operations Bond to the Financiers as security for the Financing under the L '

Agreements,
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14.

OPERATIONS AND MAINTENANCE

14.1

14.1.1

14.1.2

14:1.3

14.1.4

14.1.5

14.2

14.2,1

14.2.2

14.2.3

COMMISSIONING OF THE PROIE

Upon the receipt of the Section Completdon Centificate issued by the Independent
Engincer in terms of Section 13.3.1, the Concessionaire Representative shall noufy the
PIKHA Representative that the Expressway Section, in respect of which said Seetion
Compledon Ceruficate has been tecetved, is ready to be commissioned,

Upon the receipt of the Secton Completion Certificate issued by the Independent
Engineer in terms of Section 13.3.2, the Coneessionaire Representative shall notify the
PKHA Representative that the Section being added to the Expressway Section. in respect
of which said Section Completion Certificate has been received, is ready 1o be
commissioned,

Upon the receipt of the Substantial Completon Certificate or the Completion Certificate,
as the case may be, the Concessionaire Representative  shall notify the PKIA
Representatve that the Expressway is ready ro be commissioned,

The commissioning of the Expressway Section, the Expressway, or a part thercof, as the
case may be, shall be carred out in accordance with the procedures set out in
SCHEDULE C  [COMMISSIONING PROCEDURES], and otherwise in accordance with the
Applicable Laws and Good Industry Practice,

All teaffic signage shall be properly displayed at appropriate locations at the Concession
Area for the safety and convenience of the users of the Expressway Section, the
Expressway or part thereof, as the case may be,

ZRATI AND MAINTENANCE

From the Expressway Section Service Commencement Date unul the Projece
Completon Date the Concessionaire shall simultaneously (a) undertake such Works as
are necessary for the completion of the Project, and (b) undertake commercial operations
of the Expressway Seetion, and any extension thereof, in accordance with the terms of
this Agreement and to this extent there shall be an overlap between the Waorks and the
Services,

From the Expressway Section Service Commencement Date, the Concessionaire shall
commence commercial operations of the Expressway Section, and from the Service
Commencement Date. of the Expressways and provide the Services in accordance with
the terms of this Agreement and the O&M Manual, The Q&M Manual so submitted

shall be appended to this Agreement as SCHEDDT E AR [ e M ALANTL AL,

The Concessionatre shall colleer the Tolls v} in respect of the Expresswiy Section and
any Section added thereto, at the relevant Toll Plazas from the Expressway Scetion
Service Commencement Date and the Day immediately following each succeeding
section Completion Date, respectively, based on the Toll Struciure set out in Part T of
SCHEDULE B [TOLL STRUCTURE] and continue such collection unil Project Completion
Date, and (b) in respect of the Expressway at the relevant ‘Toll Plazas on the Service
Commeneement Date based on the Toll Structure ser out in Part 11 af SCI
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[ToLL STRUCTURE], and continue such collecion until the Expiry Date (or the
Termination Date, if varlicr).

1424 Without prejudice to Section 14.3.2, the Concessionaire shall at all tmes during the

14.2.5

14.2.6

14.2.7

14.3

14.3.1

14.3.2

Operations Period procuse that the Services are performed by appropriately qualified and
teained personnel and in accordance with:

(a) the terms of this Agreement;

() the Q&M Manual;

(c) the Applicable Laws;

(d} Good Industry Practice; and

() unless otherwise stated in this Agreement, the Praposal,

The Concessionaire may undertake the operation and maintenance of the Project Assers
cither itself or through the O&M Contractor appointed in accordance with the terms and
conditons sct out in the Q&N Contract. The Concessionaire shall appoint the Q&M
Manager for the purpases of monitoring the operation and maintenance of the Project
Assets, including, the performance of the O&M Contractor.

The Concessionaire may undertake the Toll operations itself or through the Toll

Opetator, which entity may be an Affiliare of the Sponsor or, if otherwise, an Acceprable
Contractor.

Notwithstanding the appamntment of any Person putsuant to Section 14,3.6 as the Q&M
Manager, the O&M Contractor or the Toll Operator, the Concessionaire shall continue
to account to PKHA for the obligations to be completed under Section 15 [Tudlr, Rezenses
and Accomnts).

Within one {1) Month of the Effective Date, the Concessionaire shall provide to PKHA
a detailed organizational chart of the Concessionaire for the implementation by the
Concessionaire of irs obligations under this Section 14 [Operatians and Maintemance). The
Concessionaire  shall, upon  establishing the Administrative Office, display the
organizational chart in an appropriate place within the Administrative Office. The
displayed organizational chare shall be updated from time to time, and shall indicate the
names and functions of all key personnel of the Concessionaire (and irs Toll Uperator
and/or O&M Contractor, as the case may be) in the exccution of the Toll operations and
maintenance of the Admumstratve Office and the Project Assets,

The Concessionaire shall recruit such additonal personnel as may be required to man the
Toll Plazas, to supervise the Toll operations, to manage the Tall operanons and the
surveillance system and for the upkeep and maintenance of the Administrative Office
and the Project Assets. The Coneessionaire shall comply with the Applicable Laws
relating to employees, including, the payment of preseribed provident or other social
nefit contrbutions,
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14.3.3

14.3.4

14.4

14.4.1

14.4.2

The Concessionaire shall provide to PEKHA a detailed List of the key personnel of the

Concessionaire, and any change of such key personnel from time to ame. The
Conecessionaire shall also provide to PRKHA the updated hst of contact details to enable
PEKHA 1 contact the key E:r:rs.nnm:l 1 case of emergencies or as the necd may arize.

The Concessionaire shall, in consultation with PKHA, design and develop a training
program for its personnel comprising classroom course training and on-site training with
the intent that after such training, the trained personnel shall have the requisite skills to
undertake their respecuve functons and responsibilites when the Expressway Section,
the Expressway, or any part thereof, as the case may be, is opened to vehicular traffic,

OrE RATIOMNS AND Mﬂ[ NTENANCE QE LIGATIONS QF ESEE!:E SEIOMNAIRE

PKHA hereby gives the Concessionaire the exclusive right and authority to undertake the
operation  and maintenance of the Project Assets and, if r{:quircd, mudif}'. n:pair,
refurbish or otherwise make improvements to the Project Assets during the Operations
Perod in accordance with SCHEDULE R [O¢*M RESUIREMENTS] and the O&NM Manual.

The nghts and obligations of the Concessionaire under Section 14.4.1 spudﬁcnll}f include
the following:

(a) collecting and appropnating the Tolls based on the Toll Structure set out in
SCHEDULE B [TOLL STRUCTURE];

(k) minimizing the disruption to traffic in the event of acadents or other cidents
affecung the safety and use of the relevant parts of the Concession Area by
providing a rapid and effective response mechanism and maintaining liason
]]1'{:|cc-|:|urf_‘5 w'lt‘h clnl:rg::-nc}‘ FI-LT"u'jCL‘.E;

(c) undertaking routine maintenance including prompt repairs of potholes, eracks,
concrete joints, draing, line markings, lichting and sipnage;

(d) undertaking pedodic mamntenance such as resurfacing, repairs o structures,
repairs and refurbishinent of the Tolling system and hardware and other
equipment;

(e) carrving out periodic preventive maintenance to the Expressway Section, any
Section added thereto and the Expressway, as the case mav be, including the
Tolling system;

() preventing, with the assistance of PEKHA and the concerned law enforcement
agencies, the assistance whereof shall be procured by PKHA whenever required
by the Concessionaire, unauthonzed entry to and exit from the Concession Area
and to fence both sides of the Concession Area in accordance with the Approved
Detaled Design;

preventing, with the assistance of PKILA and the concerned law enforcement
agencies, the assistance whereof shall be procured by PRKHA whenever required
by the Concessionaire, encroachments on the Concession Area;
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14.5.1

14.6

14.6.1
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(h) carrying out interface and co-ordination activites with the Contractors and the
O&M Contractor engaged by the Concessionaire and all operations connected
therewith 1n aceordance with this Agreement, the O&M Requirements and the
Applicable Laws;

(1) maintaining a public relations unit to interface with and attend to suggestons
fram users of the Expressway Section, the Expressway or any part thereof, as the
case may be, the media, the Public Sector Entities, and other external agencies;

' entenng into Commercial Acuvites Agreements: and
& 2

(k) performing such other services as mutually agreed to between the Parties from
time to time for the satisfactory attainment of the objects of the Project.

MANUAIL

The Concessionaire shall prepare and provide o PKIHA, at least ninety (90) days priot to
the Expressway Section Service Commencement Date, three (3) hard-bound sets of the
Q&M Manual.

The O&M Manual shall specify detailed instructions as per manufacturer’s requirements,
and the steps and standard operating procedures that the Concessionaire shall take for
operating the assets established, created, installed or deployed, carrying out the Toll
operations, emergency services, routine maintenance, periodic maintenance  and
emergency maintenance, and the specifications and standards to be applied by the
Concessionaire in undertaking the maintenance works. The Concessionaire shall ensure
that the instructions, steps, standard operating procedures, specifications and standards
are consistent with the Approved Detailed Design and the O&M Requirements.

MAINTENANCE
PREVENTIVE AND SCHEDULED MAINTENANCE PLAN

(a) The O&M Manual, shall, inter alia, detail its proposed programme of preventive
and other scheduled maintenance of the Project Assets (the “Preventive and
Scheduled Maintenance Plan™).

(b) The Concessionaire shall perform maintenance of the Project Assets as identified
in the Preventive and Scheduled Maintenance Plan, and, without limiting the

Concessionaire’s other obligations in respeet of the performance of the Services,
shall undertake all the mainrenance work:

(1} in accordance with the Project Deliverables;

(1) at the tmes scheduled for such maintenance work as specified in the
Q&M Manual;

(111) in accordance with Good Industry Practice,

(1v) in a manner that allows the Project Assets to remain operatonal at all

tmes; and
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14.7

14.7.1

14.7.2

14.7.3

14.7 .4

14.7.5

14.7.6

14.8

14.8.1

14.9

14.9.1

CONCESSION AGREEMENT OF SWAT EXPRESSWAY

{v) otherwise 1n accordance with the Prevenove and Seheduled Malntenance

Plan.
NVIsITS

During the Operations Period, PKHA shall have the nght to visit the Concession Area
and the Project Assets to observe the performance by the Concessionaire of its
obligations on an annual basis and the Concessionaire shall make all reasonable
arrangements for the same. The Independent Engineer shall accompany PKHA for such
visit.

The Independent Engineer shall make a report of such visit stating in reasonable detail
the observatons, if any, in the Concessionaire’s compliance with its obligations pursuant

to this Agreement and/or the Project Assets with particular reference to the O&M
Manual.

The Independent Engineer shall, within seven (7) Days of the visit, provide a copy of its
observation report to the Concessionaire and PKILA,

The Concessionaire hereby undertakes that, within a reasonable time period, it shall take
appropriate measures, if required pursuant to the said observation report, to improve the
performance of its obligations, at its own cost and expense.

The visit or submission of the observation report by the Independent Engineer shall not
relieve or absolve the Concessionaire of its obligations and Habilities hereunder in any
manner whatsoever,

In addition to PKKHA’s right to visit Independent Engineer as stipulated in Sections
14.7.1 to 14.7.5 above, PKHA shall also have the right to visit the Concession Area,
throughout the Concession Period, cither itself or through an independent third party
duly authorized by PKHA in writing; provided, that such visit shall not in any way fetter,
impede or obstruct the Concessionaire’s exercise of 1ts rights and/or discharge of its
abligations under this Agreement and that the Concessionaire will be given at least three
(3) Business Days’ notice; provided, further, that if the objective of the said visit is 1o
measure the international roughness index (IRI) of the Expressway Scction or the
Expressway, as the case may be, such inspecton shall not be carried out more than twice
in any period of twelve (12) Months throughout the Conecession Period,

ACCESS

Subject to the terms of this Agreement, the Concessionaire chall procute that the PKILA
Representanve has access o the Concession Area ar all reasonable tmes during the
Operatons Penod, solely in order to perform his functions under this Agreement.

SAFETY, VEHICLE BREAKDOWNS AND ACCIDENTS

Subject to the terms of this Agreement, the Concessionaire shall be responsible for
accident prevenuon and safety of the Project. The Concessionaire shall ensure
implementation of its accident preventon/safety policies and administration of the
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Concessionaire’s safety programme, including, accident preventon and  safery
procedures.

14.9.2 'The Concessionaire shall, at all tmes during the Concession Period, ensure safe
conditions for the users of the Expressway Section, the Expressway or any part thereof,
and in the event of unsafe conditions, lane closures, diversions, vehicle breakdowns and
accidents, it shall follow the relevant operaong procedures in accordance with the
Applicable Laws, the O&M Manual and Good Industry Pracuce, including, the setung-

up of temporary traffic cones and warning signs, and removal of obstructons and debrns
without delay.

14.9.3 Subject to the terms of this Agreement, if, in the reasonable opinion of the
(Concessionaire, there exists an emergency which warrants de-comimnissioning and closure
to traffic of the whole ot any part of the Expressway Section, the Expressway or any part
thereof, as the case may be, the Coneessionaire shall be entitled to de-commission and
close the whole or any part of the Expressway Section, the Expressway or any part
thereof, as the case may be, to taffic for so long as such emergency and the
consequences thereof warrant; provided, that such de-commissioning and particulars
thereof shall be notified by the Concessionaire to PKHA without any delay, and the
Concessionaire shall diligently carry out and abide by any reasonable dircctions that
PKHA may give for dealing with such emergency pursuant to the NWFP Ordinance.

14.10 CATALOGUES CONCERNING SPARE PARTS FOR TOLLING AND SAFETY EQUIPMENT

14.10.1 The Concessionaire shall prepare an information catalogue or lists concerning necessary
spare parts for the machinery and equipment emploved in the Project in accordance with
Good Industry Practice, the O&M Requirements and the Applicable Laws.

14.11  SuUBMISSION OF OPERATION, MAINTENANCE AND REPAIR INSTRUCTIONS

14.11.1 The Concessionaire shall submit to the PKIIA Representative the final drawings,
pamphiets, manuals and the operaong and mamntenance instructions related to the

prescribed machinery and equipment employed for the Project at the time of transfer of
the Project to PKHA.

14.12 INVENTORY M

14.12.1 The Concessionaire shall at all omes keep an inventory of spare parts and other
consumables for the machinery and equipment employved in accordance with Good
Industry Practice and the Q&M Manual,

14.13 REGULATIONS

14.13.1 The Concessionaire shall comply with all regulatons, rules and orders made or issued
under the Applicable Laws which are applicable generally to road networks such as the
Expressway (to the extent of being brought to the notice of the Concessionaire and
consented to by the Concessionaire).

14.13.2 PKHA shall ensure, and procure that the GoKPK and/or the relevant Public Sector
Intities shall ensure, that at all dmes there are adequate law enforcement services for the
operation of the Project and the protection and safety of the public and the Project
Assets, and that the concemed law enforcement personnel shall follow pre rec |
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enforcing the Applicable Laws, save for any tine or penalty 1n accordance with the
Applicable Laws, shall not impose any other charges. PKHA, with the assistance of the
GoKPK and/or the relevant Public Sector Entitics, shall ensure thar the law
enforcement personnel shall not unlawfully hamper or hinder the Coneessionaire in the
performance of its oblipations ot the exercise of its rights pursuant to this Agreement or
the users of the Expressway Section, the Expressway ot any part thereof, as the case may
be.

14.14 OPERATING PRACTICE

14.14.1 The Coneessionaire shall have the right to weigh vehicles and inspect vehicles and their
load in circumstances where there is 4 doubt abour the velicles’ compliance with
regulations, rules and/or orders applicable to the Project.

14.14.2 The Concessionaire shall be authorized to exercise similar muhuritj,' as PRILA exercises
in respect of overloading of vehicles where the gross vehicle weight or any axle load
exceeds the imite specified in the Applicable Laws,

14.15 ALARM SYSTEM

4151 Fire and emergency alamm systems shall be implemented and coordinated by the
Coneessionaire at adequate locati on(s) at the Concession Area,

14,16 SERVICES AND AIDs

14.16.1 The Concessionaire shall provide, at its own cost and expense, one emergency telephene
service as an aid to users of the Expressway Section or the Expressway, as the case may
be.

14.16.2 The Concessionaire shall provide breakdown/patrol services at reasonable COsts to
provide assistance to users of the Expressway Section, the Expressway or any part
thereof, as the case may be, in distress or during emergency,

14.17 MANAGEMENT STRUCTURE

14.17.1 The Concessionaire shall design a cost effective management structure to ensure that the
Project shall operate in a harmonious manner through the O&M Manager and the O&M
Contractor.

14.18  Coma 1UNICATION

14.18.1 The Coneessionaire shall establish a state-of-the-art system of communication between
management, staff, clients and customers,

14.19 Ou

14191 Employment of workers/labour/ personnel for the Concessionaire shall be undertaken
by the Concessionaire subject to such restrictions as may be imposed under the
Applicable Laws.
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14.20 CLEANLINESS

14201 The Concessionaire shall, during the Operations Period, be responsible for the
cleanliness and safe and reliable aperation of the Expressway Secdon, the Expressway or
any part thereof, as the case may be.

14.21 BARRIERS

14.21.1 PKHA shall procure thar, during the Concession Period, no barrers are erected or
placed by any Public Sector Entity on or at the Concession Area, except in accordance
with the terms of this Agreement,

14.22 ExcuskE FrRoM PERFORMANCE OF OBLIGATIONS

14.22.1 The Concessionaire shall not be considered in breach of its obligation to provide the
Services, if it is unable o provide the Services {or any part thereof) on account of a
Permitted Ivent,

NS BY PK

14.23.1 PKHA may temporarily take-over the operations of the Project or any part thereof, as
the case may be, upon the writien request of Concessionaire (which wntten request shall
not be required in case of (a) below) upon oceurrence of any of the following events:

(a) a temporary abandonment of the Coneession Area by the Concessionaire by
virue of the withdrawal of all, or substanually all, personnel by the
Concessionaire from the Concession Area, for at least ten (10) consccutive [Days;

(b} emergencies occasioned by the occurrence of a Force Majeure Event, which the
Concessionaire 15 unable to cope with;

(c) emergencies occasioned by political upheavals or disturbances;
(d) emergencies created by acts or omissions constuting a criminal offence;
() labour-related emergencies such as major labour strikes, lock-outs, pickets and

stoppaee of work: and
Ppage

(F) such other emergencies which may be best addressed by PRIHA, the GoKPIK

and /or the relevane Publie Sector Entdes.

14.23.2 All Revenues collected by PKHA during the temporary take-over in terms of this Section
14.23 [Teasporary Take-Orer of Operations by PKILA] shall be duly deposited in the
Concessionaire’s designated revenue account on a Daily basis.

14.23.3 In making the request for the temporary take-over of the operatons pursuant o Section
14.23.1. the Concessionaire shall identify the specific functions that are o be turned over
w0 PICHA. PKIA shall return to the Concessionaire the identified functions rurned over
immediately upon receiving a notice from the Concessionaire upon the cessarenraf the

o2 N
o

I thich occasioned the temporary tike-over.
Sy
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1423 4 PIXHA shall be liable for any loss or damage to any of the Project Assets (which is
attributable to the negligence of PKHA during the period of temporary take-over) to the
cxtent the same is not recoverable pursuant to the insurance policies procured and
maintained in accordance with the terms of this Agreement,

14235 For the duration of the temporary take-over by PKHA under this Section 14.23
[Temporary Take-Over of Operations by PRILA], PIIA shall be entitled to such reasonable
compensation fot the operaton and maintenance expenscs incurred by it for the
duration of such temporary take-over, as cerufied by the Independent EngiperTro
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ToLLS, REVENUES AND ACCOUNTS

15.1

15:1]

15.1.5

15.1.6

ToLLs AND REVENUES

Under the terms of this Agreement, the Concessionaire is entitded to levy, demand,
collect and/or earn:

(a) the Toll Revenue (i) in respect of the Expressway Section and any Section added
thereto at the relevant Toll Plazas from the Expressway Section Service
Commencement Date and the Day immediawly following the Section
Completion Date of each succeeding Section, respectively, based on the T oll
Structure set out in  Part | of SCHEDULE B [ToiL STRUCTURE] and continue
such collection until Project Completion Date, and (ii) in respect of the
“xpressway at the relevant Toll Plazas on the Service Commencement Date
based on the Toll Structure set out in Part 11 of SCHEDULE B [TOLL
STRUCTURE], and continue such collection unil the Expiry Date {or the
Termination Date, if catlier);

(b the Expressway Service Arcas Revenue commencing from the date such
Expressway Service Areas and the Ancillary Facilities thereon are operational
pursuant to the terms of this Agreement untl the Expiry Date (or the
Termination Date, if earlier);

(c) the Other Revenues commencing from the date such Other Revenues start
accruing to the Concessionaire pursuant to the terms of this Agreement until the
Expiry Date (or the Termination Date, if earher),

Mot Used,

MNor Used.

For smooth implementation of the Toll Structure set out in SCHEDULE B [TOLL
STRUCTURE] pursuant to Section 15.1.1, PKHA shall upon being notified, at least one (1)
Month in advance, by the Concessionaire/ Independent Engineer of the scheduled date
of imposition of a new Toll rate in accordance with SCHEDULE B [ToLL STRUCTURE],
not later than two (2) Weeks prior to such date issue the Toll Notification and procure all
the Approvals and the Consents whatsoever (a) pertaining to the opening for vehicular
traffic the Expressway Scction, any Section added thereto or the Expressway, as the case
may be, and (b} conferring on the Coneessionaire the full authority to collect the Tolls,
based on the Toll Structure set out in SCHEDULE B [ToLL STRUCTURE].

If required under the Applicable Laws, PKHA shall do all acts and things 1o procure for
the Concessionaire the necessary rights and authority to levy and collect the Tolls.

The Concessionaire shall bear all related costs incurred in performing the Toll collection
operations, including, payroll expenses, supervision and monitoring costs, and costs
incurred in cash counting and tallying, cash delivery and deposits.

The Tolls shall be periodically adjusted during the Operations Period in such.
according to such procedures as set out in SCHEDULE B [TOLL JTRUCT L4
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Notwithstanding anything to the contrary contaned in this Agreement, the
Concessionaire;

(a) shall not collect any Tolls from the Exempted Vehicles; provided, that any
change to the Exempted Vehicles as they exist prior to the Effective Date shall, if
such change has adverse revenue consequences for the Concessionaire, be
deemed to be a Change in Law for the purposes of Section 20 [Change m Lany,
and

(1) may, in its sole discretion, levy Tolls at rates lower than those set out in or
determined in accordance with SCHEDULE B [TOLL STRUCTURE] or offer and
negotiate concession packages to or with such class or classes of users of the
Expressway Secuon, Expressway or any part thereof, as the case may be, as may
be determined by the Concessionaire in its discretion.

The Concessionaire shall conduct on-site training for its employees who shall be
undertaking the Toll operations at the Toll Plazas. The Concessionaire shall complete all
such on-site training at least forty five (45) Days prior to commencement of Tell
collection operations.

UTILIZAT FTHE :NUES DURING THE OPERATIONS PERIOD

Subject to the terms of the Financing Agreements, dunng the Operations Period, the
Concessionaire shall use the Revenue for (without limitation) the costs necessary for the
proper operation and maintenance of the Expressway, the Expressway Section ot any
part thereof, as the case may be (including reconstruction, resutfacing, restoraton and
rchabiliadon of the Dxpressway in compliance with the requirements of this
Agreement), for Financing Payments pursuant to the Financing Agreements until the
Financing Termination Date, payment of dividends to the Sharcholders, pavments o
PKHA under the Subordinate Financing Agreement and for such other purposes as
specified in this Agreement and the Finaneing Agreements.

COMPETING ROUTES
PKHA undertakes and assures:
(a) there is no Competing Route as of the Effective Date;

() that as of the Effective Date, should PIKHA or any Public Sector Entity decide to
establish a Competing Route as described in Section 15.3.1(a), then PEHA shall
undertake that the said Competing Route shall be tolied at toll rates at least
equivalent to an amount 1.5 times higher than the prevailing Toll rates imposed
at the Expressway Section, any Section added thereto or the Expressway, as the

case may be;

{c) that in the event PKIHA is not agreeable to Section 15.3.1(b} above or is
otherwise unable to comply with the same, then monetary compensation shall be
payable by PICHA to the Concessionaire, within fifteen (15) Days of cernficaton
of the said amount of monetary compensation by the Independent Auditor. The
Independent Auditor shall certify the amount due to the Concessiopare-within
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fiftcen (15) Days of a wrtten request by the Concessionaire. The monetary
compensation shall be paid by PKHA on a quarterly basis. The monetary
compensation for the Operational Year concerned or the relevant year of the
Constructon Period, as applicable, to be deposited in the compensation account
of the Concessionaire and distributed in accordance with the terms of rhis
Agreement, shall be in the sum calculated as the difference between (A) the
agprepate  projected Toll Revenue based on the Toll Strucmre set out n
SCHEDULE B [ToLL STRUCTURE], that would have been generated but for non-
imposition of the toll rates in accordance with Secton 15.3.1(b), against (B} the
aggregate actual Toll Revenue collected, which difference shall be duly
substantiated by the Concessionaire through a traffic and revenue study;

(d) that in the event PKHA fails, or 1s otherwise unable, to pay the monetary
compensation, then the Concessionaire shall be entitled to recover compensanon
in accordance with Sections 29.20 and/or 29.21;

(&) that in the event PKHA is not agreeable to Scedgon 13.3.1(b), or 15 otherwise
unable to comply with the same, fails to pay the monetary compensation in
accordance with Section 15.3.1(c), and the Concessionaire docs not elect to
exercise the rights stipulated in Section 15.3.1(d) or despite exercise of such
rights, the Concessionaire iz not adequately compensated, then, at any tme
thereafter, at the Concessionaire’s option (i) the Parties shall negotiate in good
faith with a view to agreeing upon an extension to the Concession Perad or such
other modification of this Agreement as shall adequarely compenszate the
Concessionaire, or (i) if the Concessionaire deems that a Material Adverse [iffect
has occurred, the Concessionaire shall be entitled to declare an PKIIA Event of
Default in accordance with Secuon 21.1 whereupon the applicable sub-Secuons
of Section 21 [Termination] shall apply.

TAXES

Save as otherwise stated in this Agreement, each Parry shall pay s own Taxes as and
when due 1n accordance with the Applicable Laws,

REDUCTION IN TOLL RATES

If, at the request of PKIHA and upon giving the Concessionaire two (2} Months prior
notice in writing, the Concessionaire is required to reduce the Toll rates or otherwise not
to implement the Toll escalation in the manner set out in SCHEDULE B [1OLL
STRUCTURE], then monetary compensation shall be payable by PKHA o the
Concessionaire on account of such reduction, to be paid on a monthly basis 1f the Toll
reduction or failure to implement Toll esealation occurs during the Construction Period
and on a quarterly basis if the same oecurs during the Operatons Penod but after the
Project Completion Date, after being verified by the Independent Auditor, to pay such
compensation, The Independent Auditor shall undertake such verification within five (3)
Prays of a wonen sequen by e Conceanionaire, The monetary eompencation chall ha
paud by PRIEA on a guarterly bass. The monctary campensanon tore the { Iperational
Year concerned or the relevant year of the Construction Perod, as applicable, o be
deposited in the compensation account of the Concessionmee and  distnbured in
accordance with the lenns of this Agreement, shall be mn the sum ealeulared as the
difference between {a) the ageregate projected Toll Revenue hased on the Toll Structure
set out in SCHEDULE B [ToLL STRUCTURE] that would have been generated hueffiEthe,
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reduction or non-escalation of Toll rates, against (b) the apgregate actual Toll Revenue
collected based on the reduced or non-escalated Toll rates, which ditference shall be duly
substantiated by the Concessionaire through a traffic and revenue study.

In the event PKHA is not agreeable to Section 15.5.1 or is otherwise unable to comply
with the same, then the Concessionaire shall be entitled to recover, or cause to be
recovered, compensation in accordance with Sections 29.20 and/or 29.21.

In the event PKHA is not agreeable to Section 153.5.1 or is otherwise unable to comply
with the same, and the Concessionaire does not elect to exercise the nghts stipulated in
Section 15.5.2 or despite exercise of such rights, the Concessionaire is not adequately
compensated, then, at any tme thereafter, at the Coneessionaire’s option (a) the Parties
shall negotiate in good faith with a view to agreeing upon an extension to the Concession
Period or such other modification of this Agreement as shall adequately compensate the
Concessionaire, or (b) if the Concessionaire deems that a Material Adverse Effect has
accurred, the Concessionaire shall be entitled to declare an PKHA Event of Default n
accordance with Secron 21.1 whereupon the applicable sub-Sections of Secnon 21
| Termimation] shall apply.

RECORDS

The Concessionaire shall maintain, fram the Expressway Scction Service
Commencement Date until the Expiry Date (or the Termination Date, if earlier), detaled
and accurate records of its Toll collection operations and shall make copies of such

records available to PKHA at nio cost, upon heing given a five (5) Business Days’ notice
by PKHA.

RO CCOLUNTS

Afrer the Effective Date up to the Day immediately preceding the Appointed Date, the
Concessionaire shall maintain such bank accounts as it deems fir for undertaking costs
and expenses in respect of the Project.

From the Appointed Date dll the Financing Termination Date, the Concessionaire
shall maintain such bank accounts, as set forth in the Financing Agreements (including
the Class B Equity Subscription Account and the Subordinate Financing Account, both of
which shall be operated through standing instructions set out in the relevant PRHA
Agreements and the Financing Agreements).

After the Financing Termination Date till the Expiry Date (or the Termination Date, if
earlier), the Concessionaire shall maintain the following bank accounts:

(a) the project collection aceount/revenue account, wherein the Revenues shall be
deposited;

(k) an aperating account for meeting the aperanons, management and maintenance
expenses of the Concessionaire in reladon w the Project under the terms of rhis
..""I.HTI:I::I'IIEIJ.L;

a maintenance reserve account, wherein reserve funds for malntenance
deposired;
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