(d)

(f
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of the nature of the Relief Event, the date of accurrence and it likely

duration;

(i) within ten (10) Days of receipt by the Independent | ingineer of the notice
referred to in Section 18.2.2 (L), give full defails of the relief claimed;
H.I'.Id

(i) demonstrate to the reasonable satisfaction of the Independent Engineer,
as the case may be, thar: -

(A} the Concessionaire and its Contractors could not have avoided
such occurrence or consequences by steps which they might
reasonably be expected to have taken;

(B)  the Relief Ewvent directly caused the delay to the Service
Commencement Date or the need for relief from other obligations
under this Agreement;

(C)  the time lost and/or relief from the obligatons under this
Agreement claimed could not reasonably be expected 1o be
mitigated or recovered by the Concessionaire acting in accordance
with Good Industry Practice; and/or

(D) the Concessionaire is using reasonable endeavours to perform its
obligations under this Agreement.

In the event that the Concessionaire has complied with its obligatons under
Section 18.2.2 (b), then:

{i) the Service Commencement Date shall be postponed by the Delay
Duration or such longer period of time as shall be reasomable, in the
opinion of the Independent Engineer, as the case may be, for such a
Relief Event, taking into account the likely effect of delay; and/or

(i1) PRHA shall not be entitled to exercise jts rghts to Terminate rhis
Agreement under Section 21 [Termination).

The Concessionaire shall notify the Independent Engineer, with a copy 10
PKHA, if at any time it receives or becomes aware of any further information
relating to the Relief Fvent, giving details of that information to the extent that
such information is new or renders information previously submitted materially
Inaccurate or misleading,

In the event of a Relief Event stipulated in Section 18.2.1 that continues for a
petiod in excess of six (6) Months, the Parties shall meet in order to find a
mutually satisfactory solution for dealing with such prolonged Relief Fvent.

If the Parties cannot agree on the extent of the relief required, or PKIIA
disagrees that a Relief Event has occurred or that the Concessionaire is entided ro
any extension of the Service Commencement Date and/or other ped :
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obligations under this Agreement, the

Parties shall resolve the 1
Fast-Track Dispuu: Resolution in accord

ance with Section 24,2

Page 131 of 300



CoNCESsION AGREEMENT OF SWAT Ex PRESSWAY

19, SUBSIDY, EQUITY, SUBORDINATE FINANCING AND RELATED MATTERS

—

19.1  SuBsIDY AND EQUITY FUNDING TILIZATION
19.1.1 "The Parties hereby acknowledge and agree that:

(a) PKHA shall fund the PKIA Funding Amount in the Class 1 Equity
Subscription Account in accordance with the terms of this Agreement and the
EFU Agreement to fund the Estimated Project Cost;

(B)  PKHA shall fund the Initial PKHA Funding Amount in the Class B Equity
Subseription Account on the Effective Date;

i) PKHA shall fund the Balance PKHA Funding Amount in the Class I3 Equiry
Subseription Account on the Balance PEHA Funding Amount Funding Date in
accordance with the terms of the EFU Agreement;

{d) the Sponsor shall fund the Equity in accordance with the rerms of the EFL
H'Lgn:cmunt; and

(¢) the Inital PKHA Funding Amount, the Balance PKJ IA Funding Amount, the
Subordinate Financing and the Equity shall, in each case, be Unlized by the
Concessionaire in accordance with the terms of the EFU Agreement,

19.1.2 The PKHA Funding Amount and the Subordinate Financing (each, a “Specific
Payment™) shall be paid by PKHA:

(a) free of any resticton or condition (except the restriciion thar the Specifie
Payment shall be used for the Project in terms of the Agreement, the PKHA
Agreements and the Financing Agreements);

(b} free and clear of and (except 1o the extent required by Applicable Law) without
any deduction or x\rirh]m]cling On account of any Tax; and

(c} without deduction or withholding (except to the extent required by Applicable
Law).

19.1.3 TIf (1) GoKPK and/or PKHA (or any other person) (the “Obligor”) is required by
Applicable Law to make any deduction or withholding on account of any Tax or other
amount from any Specific Paymeng; or (b) the Obligor (or any Person on its behal £ 15
required by Applicable law to make any deduction or withholding from, or any payment
on or caleulated by reference to a Specific Payment:

{a) the Oblipor shall notfy the Concessionaire of any such requirement or any
change 1n any such requirement as soon as it becomes aware of It;

the Obligor shall pay any such Tax or other amount betore the date on which
penaltics attach thereto, such payment to be made (if the liability is imposed on
the Coneessionaire and/or the Sponsor) on behalf of and in the H‘T}Ql“"ﬂ'l%

party; and Sy % o
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the Specific Payment payable by the Obligor in respect of which the relevant
deduction, withholding or payment is required shall be increased to the extent
necessary to ensure that, after the making of that deduction, withholding or
payment, that party receives on the due date and retains (free from any liability in
respect of any such deduction, withholding or payment) a net sum equal to what
it would have reccived and so remined had no such deduction withholding or
payment been required or made.

19.2 ALANCE PEHA Fumn AMOUN ANCIAL INSTRUMENT

19.2.1 ISSUANCE

(a)

(b)

)

(d)

PKHA hereby agrees and undertakes to provide a standby letter of credit in the
form and manner set out in Sections 19.2.1(b) to (d) (to be issued by the Balance
PKHA Funding Amount Financial Instrument Issuing Bank) for the Balance
PKHA Funding Amount (the “Balance PKHA Funding Amount Financial
Instrument”) and hereby agrees to maintain the same in sccordance with the
terms of this Agreement.

PKHA hereby agrees and undertakes that the Balance PKHA Funding Amount
Financial Instrument shall be issued on its behalf, The Balance PKHA Funding
Amount Financial Instrument issued on behalf of PKHA shall be fully secured by
PRHA as a principal debtor and not as surety without any recourse to the
Concessionaire, its assets or properties. All costs, expenses, fees and other
charges of any nature associated with the issuance, maintenance and encashment

of the Balance PKHA Funding Amount Financial Instrument shall be borne
solely by PKITA,

The Balance PKHA Funding Amount Financial Instrument shall be issued in the
form and substance acceptable to the Concessionaire and the Financiers and the
Balance PKHA Funding Amount Financial Instrument Issuing Bank shall be
acceptable to the Concessionaire and the Financiers.

The Balance PKHA Funding Amount Jinancial Instrument shall be
unconditional, irrevocable, encashable in accordance with the terms thereof and
shall be payable on first written demand without any prior notice, reference or
recourse to PKHA or any other entity. PKHA hereby aprees to the terms of
encashment of the Balance PKHA Funding Amount Financial Instrument issued
on its behalf, as set out in this Section 19.2.2 [Encasfmeni] and in the Balance
PKHA Funding Amount Financial Instrument.

19.2.2 ENCASHMENT

(=)

Without prejudice to or in any way limiting any other provisions of this
Agreement, the Balance PKHA Funding Amount Financial Instrument may be
encashed in accordance with this Agreement in the fallowing eircumstances:

(1) pursuant to Section 19.2.3(1);

(1) pursuant to Secuon 19.2.3(c); and
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() pursuant to Section 19.2 4{a),

19.2.3 AMOUNT, VALIDITY PERIOD AND RELATED MATTERS

(a) The Parties acknowledge and agree that PKHA shall issue the Balance PKHA
Funding Amount Financial Instrument on the Effectve Dite,

(b) The Partes acknowledge and agree that the Balance PKIIA Funding Amount
Financial Instrument shall be established and maintained and shall be valid, at the
time of issuance, untl the date falling six (6) months following the Balance
PKHA Funding Amount Funding Date (the “Balance PKHA Funding
Amount Financial Instrument Expiry Date™). In the event the Balanee
PKHA Funding Amount Financial Instrument expires prior to the Balance
PEHA Funding Amount Finaneial Instrument Expiry Date, PKHA shall extend
the validity of the Balance PKHA Funding Amount Financial Instrument, at least
ninety (90) days prior to its expiry, so as to keep it valid and enforceable until the
Balanee PKHA Funding Amount Finaneial Instrument Expiry Date. In the event
of falure by PKHA to extend the validity of the Balance PKIA Funding
Amount Financial Instrument in accordance with this Section 19.2.3(h), the
Coneessionaire shall have the right, upon issuance of the first written demand to
encash the Balance PKHA Funding Amount Financial Tnstrument to it full
outstanding value. All proceeds from encashment of the Balance PIIA Funding
Amount Financial Instrument pursuant to this Section 19.2 3(b) shall be credited
to the Class B Equity Subscription Account and shall be Utilized in terms of the
EFU Apreement,

(c) In the event of failure by PKHA to fund the Balance PIKHA Funding Amount in
the Class B Equity Subseription Account by the Balance PRIIA Funding
Amount Funding Date in accordance with the terms of this Agreement and the
LEFU Agreement, the Concessionaire shall have the right, upon Issuance of the
first written demand to encash the Balance PRILA Funding Amount Financial
Instrument to its full outstanding value, All proceeds from encashment of the
Balance PKIA Funding Amount Financial Instrument pursuant to this Scction
19.2.3 (¢} shall be credited to the Class B Equity Subscription Account and shall
be Unlized in terms of the EFU Agreement,

F ING FINANCIAL INSTRUMENT

(a) In the event of Termination of this Agreement and to the extent the Termination
Payment {or any part thereof) remains due, payable and ocutstanding on the
Required Termination Payment Date (the “Outstanding Termination
Payment”), the Concessionaire shall be entitled to encash the Balance PKHA

Funding Amount Financial Instrument in  accordance with Secrion 21.6
[Compensation on Termination| below.

19.3 SUBORDINATE FINANCING

19.3.1 The Parties hereby acknowledge and agree rhat:

PKHA shall disburse the Subordinate Financing in the Subordinate
Aeeount on the Effecave Date to fund the Estimated Praject Cosr
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(b} the terms and conditions of the Subordinate Financing shall be governed by the
Subordinate Financing Agreement;

{c) the Subordinate Financing shall, in each case, be Udlized by the Concessionaire in
accordance with the terms of the EFU Agreement.
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20. CHANGE IN LAW

20.1 INTERPRETATION

20.1.1 For purposes of this Agreement, Change in Law shall be construed as the occurrence or
coming into force of any of the following, on or after the Effective Date:

(a) the adopton, promulganon, modificaton or reinterpretation on or after the
Effecuve Date by any Public Sector Enuty of any of the Applicable Laws
(including a decision of a Public Sector Entity on or after the Effective Date
which amends or conflicts with the Applicable Laws established or in effect pror
to the Effecuve Date);

(b} any Lapse of Consent including (without limitaton) the imposition by any Public
Sector Entty of any condition in conneciion with the issuance, renewal,
extension, replacement or modificanon of any Consent on or after the Effecuve
Date, that establishes requirements for development, designing, engineering,
financing, supply, construction, Testing, Commissioning, manageinent, nsuring,
operation, maintenance or transfer of the Project Assets that are matenally more
restrictive or onerous than the most restrictive or onerous requirements (1) in
effect prior to the Effecuve Date; (i) specified m any applicaton, or other
documents filed in connection with such applications for any Consent filed by
the Concessionaire; or (1) agreed to by the Concessionaire in the Financing
Agrecments;

() the repeal, modification or re-enactment of any of the Applicable Laws;

(d) a change in the interpretation or applicaton of any of the Applicable Laws by a
Court: and

(e) any change in the rates of any of the Taxes.

20.1.2 Change in Law shall not include:

(a) the coming into effect, on or after the Effective Date, of any provision of a
statute which 1s already in place prior to the Effective Date; or

(b) any new legislaton or any change in the existing legisladon under the active
consideraton of or in the contemplation of any Public Sector Enuty prior to the
Effective Date, which is a matter of public knowledge,

20.1.3 Subject to the terms of this Agreement, the Parties agree that the martrers ser out 1n
SCHEDULE J[FINANCIAL MODEL] in respect of the Financtal Model, are o the best of
their knowledge the present interpretation or apphcation of the Applicable Laws, and any
change in the interpretation or application thereof shall be construed as a Change in Law
for purposes of this Agreement.

20,2 NEGATIVE IMPACT OF CHANGE IN LAW

20.2.1 If as a result of Change in Law, the Concessionaire suffers an inerease in costs, reduction

in net after Tax return or other financial burden, the aggregate financial effect of which

li. i‘- -\-:\'I-
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20.3

20.3.1

exceeds Rupees Ten Million (PKR 10,000,000/-) in any Accountng Year, the
Concessionaire may notify PKHA and the Independent Auditor of the following:

(a) the nature and the impact of the Change in Law on the Project;

(b in sufficient detail, the estimate of the Incremental and Consequential Costs likely
ter be incurred by the Concessionaire on account of the Change in Law;

() proposed amendments to this Agreement so as Lo put the Concessionaire in the
same financial position as it would have occupicd had there been no such Change
in Law resulting in an increase in costs, reduction in net after Tax return or other
financial burden as aforesaid; and

(d) the measures. which the Concessionaire has taken or proposes to take to mingate
the impact of the Change in Law, including, in particular, minimizing the
Incremental and Consequenual Costs,

The Independent Auditor shall review the nodfication of the Coneessionaire, and lssue a
determination and/or certification as to the {a) increase in costs, reduction in net after
Tax return or other financial burden to be suffered by the Concessionaire on account of
the Change in Law and the Incremental and Consequential Costs, and (b) propesed
amendments to this Agreement so as to put the Concessionaire in the same financial
position as it would have occupied had there been no such Change in Law resulung in
such increased cost, reduction in return or other financial burden as aforesaid.

Upon the determination and/or certification of the Independent Auditor as aforesaid,
the DParties shall meet as soon as reasonably practicable and either agree on the
amendments to this Agreement proposed by the Independent Auditor or on alternative
arrangements to implement the foregoing; provided, that if no agreement is reached as
. foresaid hetween the Parties within ninety (90) Days of the meeting pursuant to this
Section 20.2.3, the Concessionaire may by notice in writing require PEHA to pay the
Ineremental and Consequential Costs certified by the Independent Auditor pursuant to
Section 20.2.2 that would put the Concessionaire in the same financial position it would
have occupied had there been no such Change in Law resulting 1n such increased cost,
ceduction in return or other financial burden as aforesaid. PKHA shall make such
payment within fifteen (15) Days of receiving such notice, If PKITA shall Dispute such
claim of the Concessionaire, the same shall be finally settled in accordance with the
Dispute Resolution Procedure.

TIVE ] CT OF CHANGE 1IN LAW

If as a result of Change in Law, the Concessionaire crnjoys a reduction 1n CosLs, INCrease
in net after Tax return or other financial benefit, the aggregate financal effect of which
exceeds Rupees Ten Million (PRR 10,000,000/ in any Accounting Year, the
Concessionaire shall share such information with PKHA within ninety (90) Days of the
close of the Accounting Year, and PKHA may notify the Concessionaire and the
Independent Auditor of the following: Ak

the nature and the impact of the Change in Law on the Project;
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20.3.2

(1) in sufficient detail, the estimate of the likely reduction in costs, increase in net
after Tax return or other financial benefit to be enjoyed by the Concessionaire on
account of the Change in Law; and

(e) proposed amendments to this Agreement 50 as to put the Concessionaire in the
same financial position as it would have occupied had there been no such Change
in Law resuling in such decreased cosg increase in return or other financal
benefit as aforesad.

The Independent Auditor shall review the notification of PKHA, and issu¢ a
determination and/or certification as to the (a) reduction In costs, increase in net after
Tax return or other financial benefit to be enjoyed by the Concessionaire on account of
the Change in Law, and (b) proposed amendments to this Agreement so as to put the
Concessionaire in the same financial position as it would have occupied had there been

no such Change in Law resulting in such decreased cost, increase in retum of other
financial benefit as aforesaid.

Upon the determination and/or certification of the Independent Auditor as aforesaid,
the Parties shall meet as soon as reasonably practicable and either agree on the
amendments to this Agreement proposed by the Independent Auditor or on alternatve
arrangements to implement the foregoing; provided, that if no agreement is reached as
aforesaid between the Parties within ninery (90) Days of the mecting pursuant to this
Section 20.3.3, PKHA may by notice in writing require the Concessionaire to pay the
amount certified by the Independent Auditor pursuant to Section 20.3.2 that would put
the Concessionaire in the same financial position it would have occupied had there been
no such Change in Law resulting in such decreased cost, ncrease in return or other
financial benefit as aforesaid, The Concessionaire shall make such payment within fifteen
(15) Days of recciving such notice. If the Concessionaire shall Dispute such claim of
PKHA, the same shall be finally sertled in accordance with the Dispute Resoluton

-
-
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21. TERMINATION
21.1 PEKHA EVENT OF DEFAULT
71.1.1 “PKHA Event of Default” means any of the following events:

(@)
(b)

lc}

(d)

(b}

(1)

a Matenial Breach by PEILA of any PIKHA Agreement;

a failure by PKHA to make payment of any amount or amounts that are due and
payable by PKHA under this Agreement (which amount or amounts are not in
Dispute) and such failure contnues for fifteen (15) Business Days from the date
on which such amount or amounts became due and payable in accordance with
the terms of this Agreement;

subject to the terms of this Agreement, PKHA is in breach of any of s
obligations under this Agreement, and PKITA has failed to cure such breach
within thirty (30) Days of receipr of notice thereof issued by the Conces SIONAIre;

any representations made or warranties given by PEHA under this Agreement
have been found to be false or misleading in a material aspect;

PKHA takes any action, administrative, political or legslative in nature, that is in
derogation of the terms of this Agreement and has the consequence of
suspending or Terminating or changing the terms of this Agreement to- the
dermiment of the Concessionaire;

PKHA obstructs the Concessionaire from undertaking any of its obligations or
exercising any of its rights pursuant to this Agreement;

default has occurred under any of the Financing Agreements, which default is
occasioned by non-performance, default, or breach by PRKHA of its obligations
under this Agreement and/or any PKHA Agreement:

PKHA fails to relocate the Public Unlities and/or make available or cause to be
made available to the Concessionaire the Vacant Possession of the Concession
Area, and if required, the Additional Land, free from any Encumbrance, together
with the Ancillary Rights within the time period stpulated in this Agreement:

PKHA interrupts, interferes, suspends or tkes over the nght of the
Concessionaire o operate the Project Assets, including, the rght to collect the
Toll Revenue, the Expressway Serviee Areas Revenue and/or the Other Revenue
during the Concession Period, except in accordance with the terms of this
Agreement;

PKHA fils to facilitate the Concessionaire to adjust the Tolls as per the Toll
escalation procedures set out in SCHEDULE B [TOLL STRUCTURE] or otherwise

under the terms of this Agreement, including in accordance with Sections 11.1.2,
15.1.4 and 29.21.2: or

by this Agreement,
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21.1.2 TERMINATION FOR PEHA EVENT OF DEFAULT

(a)

(b)

(d)

Upon the occurrence of an PKHA FEvent of Default, or within seven (7)
Business Days after the Concessionaire becomes aware of same, the
Concessionaire may serve a Default Notce on PRHA declaring an PRHA Event
of Default and giving PKHA a period of fifteen (15) Business Days within which
to ininate the velevant action to remedy the breach and a further reasonable
period of not less than thirty (30) Business Days to eomplete the said acton to
the satisfaction of the Concessionaire. If no satsfactory action 1s imuated by
PKHA within fifteen (13) Business Days of the issvance of the Default Nonce,
or despite the initiation of such satsfactory action, the relevant PKHA Event of
Default has not been remedied or rectified within the further period of ar least
thirty (30) Business Days, then the Concessionaire may Terminate this
Agreement, and to this end may issue a Termination Notice to PKHA indicating
the effective Tesmination Date {which shall in no ease be earher than two (2)
Months from the date of the Terminanon Nouce).

The issuance of the Defaule Nonce or the Termination Notice by the
Concessionaire occasioned by an PKHA Event of Default shall not prejudice any
other right or remedy that the Concessionaire may have against PRHA under this

Agreement or by law, including, on account of any antecedent breach of any
obliganon of PKHA.

If, upon the occurrence of an PKHA Event of Default, the Concessionaire
decides not to issue the Default Notice or [after having issucd the Diefault
Notice) the Concessionaire decides not to issue the Termination Notice, the
Concessionaire shall netify PKHA of its decision, but the same shall not
prejudice any of the Concessionaire’s rights to any remedy that it may have under
this Agreement, the law and/or equity nor prejudice its right to re-tssue a Default
MNotee at a later date if it so deeides in its zole and absolure discretion, 1n which
case this Section 21 [Temwination] shall apply metaiis nrlandis.

The Concessionaire shall not exercise or purport to exercise any rnghts (o
Terminate this Agreement, except as expressly set out in this Agreement.

21.2 CONCESSIONAIRE EVENT OF DEFAULT

21.2.1 “Concessionaire Event of Default”™ means any of the Fnllr:wing events:

(a)

a Material Breach by the Concessionaire of any PKHA Apreement:

a resolution has been passed or a petidon for winding-up of the Concessionaire
has been admitted and a liquidator or provisional liquidator has been appointed
or the Concessionaire has been ardered to be wound up by a Court (except for
the purpose of amalgamation or reconstruction with the prior Approval of
PKIA as a consequence of which the property, assets and undermaking of the
Concessionaire are transferred to the amalgamated or reconstructed enury and
the amalgamated or reconstructed entity has uncondinonally assumed the
oblipations of the Concessionaire under this Agreement
agrecments entered into pursuant hereto);
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()

()

(h)

(1)

)

(k)

the Concessionaire fails to achieve Financial Close within the time perod
specified 1n Section 10.4.1;

subject to the terms of this Agreement, after achieving Financial Close, the
Concessionaire has not commenced the Works for a cononuous period
exceeding ninety (90) Days, save where such failute is caused by a Permitted
Lvent,

there has been an Abandonment by the Concessionaire;

any representations made or warrantics given by the Concessionatre under this
Agreement are found to be false or misleading in a material aspect;

continuing, persistent or repeated Material Breach by the Concessionarre of any
of its obligations under this Agreement;

failure by the Concessionaire to make any payment to PIKFHA in accordance with
SCHEDULE B [PAYMENT SCHEDULE] to the Subordinate Financing Agreement,
which failure is not cured within forty five (45) Days of a written nonce from

PKHA;

a change occurs in the ownership structure of the Concessionaire without the
prior Approval of PKHA which results in a Change in Control;

the Concessionaire ceases to provide all or a substantial part of the Services 11
accordance with this Agreement {other than as a consequence of a breach by
PKHA of s obligations under this Agreement, because of a Porce Majeure
Event, a Compensation Event, a Relief Event or any other Permitted Event);

a failure by the Concessionaire to make payment of any amount or amounts that
are due and payable by the Concessionaire under this Agreement (which amount
or amounts are not in Dispute) and such failure continues for fifteen (15)
Business Days from the date on which such amount or amounts became due and
payable in aceordance with the terms of this Agreement;

the Concessionaire fails to procure and maintain the insurance cover as required
in terms of Section 16 [[rsuwrance|;

the Concessionaire has defaulted under any of the Financing Agreements;

any arsangement, composifion or compromise with or for the benefit of creditors
being entered into by or in relaton 1o the Concessionaire;

the Coneessionaire has repudiated this Agreement or has otherwise expressed an
intention not to be bound by this Agreement; or

the Concessionaire has suffered an artachment levied on any of its asscts which

results in a Marterial Adverse Effect on the Project and such artachment has
continued for a period exceeding six (6) Months,
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21.2.2 TERMINATIO e : EVENT OF DEFAULT

21.3

21.5.1

(a) Upon the occurrence of a Coneessionaire Fvent of Default, or within seven (7)
Business Davs after PKHA becomes aware of same, PRHA may serve a Default
Notice on the Concessionaire declaring a Concessionaire Event of Default and
giving the Concessionaire a period of thirty (3U) Business Davs within which o
initiate the relevant action to remedy the breach and a further reasonable period
of not less than sixty (60) Business Days to complete the said action o the
satisfaction of PKHA. If no satisfactory action is initiated by the Concessionaire
within thirty (30) Business Days of the issuance of the Default Nonoce, or despite
the initaton of such satisfactory action, the relevant Concessionaire Event of
Default has not been remedied or rectified within the further period of at least
sixty (60) Business Days, then PKHA may Terminate this Agreement, and to this
end may issue a Termination Notice to the Concessionaire indicating the
offective Termination Date (which shall in no case be earlier than three (3)
Months from the date of the Termination Notice).

(b)  The issuance of the Default Notice or the Termination Nooce by PKHA
occasioned by a Concessionaire Event of Default shall not prejudice any other
right or remedy that PKHA may have against the Concessionaire under this
Agreement or by law, including, on account of any antecedent breach of any
obligation of the Concessionaire.

{c) If, upon the occurrence of a Concessionaire Fvent of Defauly, PKHA decides
not to issue the Default Notice or (after having issned the Default Notice)
PEHA decides not to issue the Terminanon Notice, PRKHA shall notify the
Concessionaire of it decision, but the same shall not prejudice any of PKHA’s
rights to any remedy that it may have under this Agreement, the law and/or
equity not prejudice its right to re-issue a Default Notice at a later date if it so
decides in its sole and absolute discretion, in whieh case this Section 21
[Termination) shall apply mudatis mulandis.

(d) PKIIA shall not exercise or purport to exercise any rights to Terminate this
Agreement, except as expressly set out in this Agreement.

WITHDRAWAL OF DEFAULT NOTIC

Notwithstanding anything inconsistent contained in this Agreement, if the Party who has
been served with the Defaule Notice subsequently cures the underlving Event of Default
within the time period specified herein or within such other time period as specified by
the Party serving the Default Notice, to the satisfaction of the Party who 1ssued the
Default Notice, the Default Notice shall be withdrawn by the Party swhich had 1ssued the
same; provided, however, that the Party in breach shall compensate the other Party for
any direct costs or consequences occasioned by the underlying Event of Default which
caused the issue of the Default Notice, which shall be determined by the Independent
Engineer and Independent Audiror jointly.

TERMINATION FOR A FORCE MAJEURE INT

Either Party shall be enttled ro Terminate this Agreement duc to a Force Majeurc Event
in accordance with Section 17.6 [Temination Ocasianed by Force Maesre]. Ly
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EFFECTS OF TERMINATION

21.5.1 TERMINATION

21.0.4

Motwithstanding any term of this Agreement, on service of 1 Terminaton Nouce, this
Agreement shall only Terminate in accordance with the terms of this Section 21
| Termination).

CoNTINUED EFFECT - WAIVE

Notwithstanding any breach of this Agreement by either Party, and without prejudiee to
any other rights which the other Party may have in relation to i, the other Party may
clect to continue to treat this Agreement as being in full force and effect and to enforce
its rights under this Agreement. The falure of either Party to exercise any right under this
Agreement, including, any right to Terminate this Apreement and any nght to claim
damages, shall not be deemed a waiver of such right for any continuing or subsequent
breach.

CONTINUED PERFORMANCE

Subject to the terms of this Agreement, the Parties shall continue to perform their
respective obligations under this Agreement, notwithstanding the giving of any Default
Notice or Termination Notice, untl the Termination of this Agreement becomes
effective in accordance with the terms of this Agreement,

TRANSFERS TO A ON TERMINATION

(a) Subject to the terms of this Agreement, upon the issuance of the Termination
Notice, the Parties shall promptly rake all such steps which are necessary or
required to enable:

() the Parties to discharge their respective obligations to the fullest extent
possible, so as to maintain the contnuity of service to the users of the
Exptessway Section and/or the Expressway, or any part thereof, as the
case may be, until the Termination Date;

(ir) the Termination Payment and all other amounts payable by PKIA to the
Concessionaire, pursuant to the terms of this Agreement, to be paid by
the Required Termination Payment Date; and

(i) Subject to the receipt of the Termination Payment by the Concessionaire,
the Project to be handed over to PKHA on the Transfer Date, free from
any Encumbrance.

(b O the Transfer Date following the Termination Date, the Concessionaire shall:

(1) if the Concessionaire is undertaking Toll collection operations at the Toll
Plazas (A) to the extent permussible, transfer to PKILA all staff and
employees engaged in the Toll collecnon operations, at the option of
PKHA. subject to the said personnel agreeing to such transfer, (1) hand
over and transfer ownership to PKHA of such of the Concegseneias
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(iv)

(v)

(v1)

Intellectual Property, and (C) hand-over the Toll collection pperations ro
PKHA; or

if the Termination Date is prior to Financial Close, (A) transfer all its
vights and interests in the Detailed Design, batches of the Detaled
Design already submitted 1o PKHA or the Approved Detaled Design, as
the case may be, (B) hand over and transfer ownership to PRHA of such
of the Concessionaire’s Inmtellecrual Property, and (C) vacate the
Concession Area completely; or

if the Terminadon Date is after Financial Close and prior to the
Expressway Section Completion Date, (A) transfer all of its mghts and
interests in the Approved Detailed Design and the Waorks to PKHA, (13)
cease all Works in or at the Concession Area, remove from the
Concession Area all its workmen, employees, servants, agents, and
Contractors, (C) hand over and transfer ownership to PKHA of such of
the Concessionaire’s Intellecrual Propefry, and (D) vacate the Concession
Area completely; or

if the Termination Date is after the Expressway Section Completion Date
but prior to the Project Completion Date, (A) cease the actvides relating
to the aperatons and maintenance of the Project Assets (including the
Toll collection operations at the Toll Plazas), (B) remove from the
Concession Area all 18 workmen, employees, scrvants, agents and
Contractors, (C) hand-over physical possession of the Concession Area
to PRKHA, (D) vest with PKHA all assets, rights and enutlements which
have been transferred or conveyed by PKHA to the Concessionaire. (1)
hand over and tmnsfer ownership to PKHA of such  of the
Concessionaire’s Intelleerual Property, and (F) vacate the Concession
Area completely; or

if the Termination Date is after the Project Completion Date, (A) transfer
all of its rights and interests in the Approved Detailed Design to PKHA,
(B) ensure that the Project Assets are in the siate required in accordance
with Secton 22 [Handback], and (C) transfer the ownership rights to the
Project Assets, including such of the Concessionaire’s Intellectal
Property, to PKHA at its own cost and expense, free from any
[Encumbrance; and .

hand-over to PEEHA the Concession Area;

Upon effective Termination of this Agreement and subject to payment of
Terminaton Payment by PIKHA to the Concessionaire, PRHA shall, have the
power and authonty to:

(1)

(i)

enter upon and take possession and control of the Concesston Area
and/or the Project Assets forthwith;

prohibit the Concessionaire and any Person claiming through or under
the Concessionaire from entering upon the Concession Area and/or
dealing with the Concession Area;
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(i1} step-in and succeed upon clection by PKHA without the necessity of any
further acdon by the Concessionaire, to the interests of the
Concessionaire under such of the agreements/contracts entered into
pursuant to this Agreement, as Pkl A may m its discretion deem
appropriate with effect from the date of communication of such election
to the other counterparty to the relanve agreement/contract entered 1nto
pursuant hereto; provided, however, that any sums claimed by such
counterparty as being due and owing for work and services performed or
accruing on account of any act, omission, or event prior to such date of
clection shall and shall always constre Financing between the
Concessionaire and such counterparty and PKHA shall in no way or
manner be liable or responsible for such sums. The (Concessionaire shall
ensure that the aprecments/contracts entered into pursuant hereto

contain terms necessary o give effect to the terms of this Section
21.5.4(c);

id) Notvithstanding anything contained in this Agreement and subject to mutual
agreement of PKHA and the Concessionaire, PRHA shall not, as a consequence
of Termination, have any obligation whatsoever to compensate for a loss of
employment, continuance or regularization of employvment, absorpuon or re-
employment on any ground, in relation to any Person in the employment of or
engaged by the Concessionaire in connection with the Project.

(€) In the event the Termination Payment, or any part thercof, are not received by
the Concessionaire, by the Required Termination Payment Date, all costs,
including, interest (including capitalized and accrued interest), mark-up, penalty
charges and financing/ funding costs shall continue to accrue against PKILA untl
full and final settlement of the Terminauon Payment,

(1) Notwithstanding anything to the contrary sct out in this Agreement (i) the
oceurrence and achievement of the Termination Date and the Transfer Date, (i1)
the Termination of this Agreement and that of all rights, titles and interests of the
Concessionaire, and (i) the vacation of any Encumbrance created In favour of
the Financiers in terms of the Financing Apreements; shall be, in each case,

subject to receipt of the Terminaton Payment by the Concessionaire.

21.5.5 TRrRANSFERS 10 PKHA ON EXPIRY
(a} This Agreement shall, unless otherwise Terminated prior to the Expiry Date,

stand concluded on the Day following the Expiry Dare. On the Day following
the Expiry Dhate, the Concessionaire shall:

(1) {A) to the exrent permissible, transfer to PKHA all staff and emplovees
engaged in the Toll collection operations, at the option of PKIA, subject
to the said personnel agreeing to such wansfer, and (B) hand-over the
Tall collecion operations of the Toll Plazas to PRHA:

{A) transfer all of its rights and interests in the Approved Detalled Design
to PICHA, (B) ensure that the Project Assets are in the stare required 1n
accordance with Section 22 [Handback], and (C) transfer the ownership

rights to the Project Assets, including the Concessionaire’s Intellecrual

-
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Property, ta PKHA at its own cost and expense, free from any
Eneumbrance, for a nominal consideraton of PKR 1

vacate and hand-over to PKHA the Concession Area;

(A) cease the activities relating to the operations and maintenance of the
Project Assets (including the Toll collecton operations at the Toll
Plazas), (B) remove from the Concession Area all its workmen,
employees, servants, agents and Coniractors, and (C) vest with PKHA all
other assets, rights and enntlements which have been transferred or
conveyed by PKHA to the Concessionaire;

deliver to PKHA (as far as not already delivered to PRHA) one complete
set of:

(A} “as-built” drawings and final right of way drawings;

(B)  maintenance, operaton and training manuals for the Facilities to
the extent that they exist or the Concessionaire has an obligation
in terms of this Agreement to acquire or prepare them; and

(C) the historical eperating data and plans of the Facilities, 1t5
furniture, fittings and equipment;

use all reasonable endeavours to procure that the benefit of all
manufacturer’s wartanties in respect of mechanical and electrical plant
and cquipment used or made available by the Concessionaire under this
Agreement and included in the Project Assets are assigned, or otherwise
transferred, to PRKHA;

ensure, to the extent practicable, that provision is made in all relevant
contracts of any description whatsoever ro which the (Concessionaire o
any Contractor is a party in respect of the Project to ensure that PIRHA
shall be in a position to exercise its rights, and the Concessionatre shall be
in a position to comply with its obligations, under this Section 21.5.5;

remove from the Concession Area all ‘property not required by PKHA
pursuant to this Secoon 21.5.5 and if it has not done so within fifteen (13]
Business Davs after any notice from PKHA requiring 1t to do so, PKHA
may f_witlmut being rc::pnnsibl:: for any loss, damage, costs of expenses)
remave and sell any such property and shall disburse any procecds less all
documented and verifiable costs incurred 1o the Concessionaire; and

deliver, or cause o be delivered, to PRHA:

() subject to Section 21.5.5(a){1x)(B}), any keys, remote access
apparatus and computer access cards to the Facilines: and

(B) any copyright licences for any computer programmes (or licenses
to use the same) necessary for the operatuon of the Pacilities, if
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(b)

relevant computer programmes, to cnable PKHA and its
re:ip::ciive employees, agents, CONLEactors, subcontractors and
other nominees to access and otherwise use such dawa for the
purposes set out in this Agreement (but excluding computer
programmes that have been acquired by the Concessionaire for its
own use and not solely for the purpose of provision of any of the
Services at the Facilides or the assipnment or transfer of which is
otherwise restricted).

If there remain any sums payable by PKHA to the Concessionaire, the
Conecessionaire shall submit any such claims (together with relevant supporung
evidence thereof) to PKKHA and the Independent Auditor within fifteen (15}
Days from the Expiry Date, and subject to the presentment of such claims and
the verification thereof by the Independent Auditor, PKI1A shall make payment
of such claims within seven (7) Days thereafter.

21.5.6 TRANSITIONAL ARRANGEMENTS

(@)

For a period of three (3) Months both before and after the Expiry Date or in the
case of any early Termination for the period from the service of the Termination
Notice to three (3) Months after the Termination Date, the Concessionaire shall
have the following obligations (on such terms and subject to payment of such
compensation as agreed between the Parties, in case of assistance provided by the
Concessionaire after the Expiry Date or the Termination Darte, as the case may

be):

(1) the Concessionaire shall co-operate fully with PKIHA and any successor
providing services to PKHA in the nature of any of the Services or any
part of the Services in order to achieve a smooth transfer of the manner
in which PKHA obtains services in the nature of the Services and o
avolid or mitgate, in 50 far as reasonably practicable, any Inconvenlence
or any risk to the health and safety of the employees of PKHA and
members of the public;

(11) If PKITA wishes to conduct a tender process with a view to entering into
a contract for the provision of services (which may or may not be the
same as, or similar to, the Services or any of them) following the expiry or
early Termination of this Agreement, the Concessionaite shall co-operate
with PEHA fully in such tender process including by:

(A)  providing any information which PKKHA may reasonably require
to conduct such tender excluding any informanon which s
commercially sensitive 1o the Concessionaire (and, for the
purpose of this Section, commercially sensitdve shall mean
information which would if disclosed to a compettor of the
Concessionaire or Contractor give that competitor a competitive
advantage over the Concessionaire, the Sponsor, its Affiliates, or
Contractor and  thereby prejudice the business of the
Coneessionaire, the Sponsor, its Affihate, or Contracror); and

(B) hefore the Transfer Darte, assisting PKHA by providing any
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notice and at reasonable times, to the Concession Area and the
Project Assets subject to the reasonable requirements of the
Coneessionaire and its safety rules and regulations.

21.5.7 SURVIVAL AND CONTINUING OBLIGATIONS

(a)

Save as otherwise expressly provided in this A greement:

(1) Terminaton of this Agreement shall be without prejudice to any accrued
rights and obligatons under this Agreement as at the Terminaton Date:
and

(i1) Termination of this Agreement shall not affect the accrued and

continuing rights and obligations of the Concessionaire and PKHA under
any term of this Agreement inc]uding those expressed to survive
Termination or which is required to pive effect to such Termination or
the consequences of such Termination,

21.6 COMPENSATION ON TERMINATION

10R TO FINANCIAL CLOSE

The Partes hereby agree as follows:

(a)

In the event the Conditions Precedents are not satishied, warved and/or deferred
within six (6) Months of the Effective Date (including the extended time, if any)
due to reasons attburable to the Concessionaire and/or occurrence of 2
Concessionaire Event of Defaulr, prior to Financial Close, then PICHA shall have
the right (to be exercised in its sole and absolute discretnon) to Termunate this
Agreement by issuance of a Termination Notice (without prejudice o the
PKHA’s rights under the Concession Agreement). In such case:

(1) PKHA shall be entitled to immediately encash the Financial Close Bond
to its full value;

(i1) PKHA shall pay the (A) Equity Compensation: (13) Sharcholder Loans;
and (C) Due and Payable Costs less the Deductible Amounts (other than
the Non-Utiized PKHA Amount] (the “Pre-FC Termination
Payment”) to the Concessionaire by the Required Termination Payment
Drate;

(i) the Concessionaire undertakes to pay (or cause to be paid) (after setting-
off the Pre-FC Termination Payment against the Non-Utilized PKI1A
Amount and/or the proceeds of the Balance PKIIA Fanding Amaount
Financial Instrument, if the Pre-FC Termination Payment is not paid by
PKHA) to PKHA by the Required Termination Payment Date;

(A)  an amount equal to the total Agarepare amounts funded by PRHA
pursuant to the EFU Agreement and the Subordinate Financing
Agreement less the amounts Utilized by the Concessionaire in
accordance with the temns of the EFU Agreemepe=priit- che
Required Terminaton Payment Date; and . 5
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(b)

(B) an amount equal to the total aggregate amounts funded by PKHA
pursuant to the EFU Agreement and the Subordinate Finanecing
Agreement and Utilized but not expended on the Project untl the
Required Terminaton Payment Date,

in each case, as determined jointly by the Independent Auditor and the
Independent Engineer and set out in the Terminaton Payment
Certificate.

((A) and (B) above are collectively referred 1o as the (the “MNon-Utilized
PEKHA Amount™));

(iv)  the Concessionaire shall (A) remurn to PRHA the Balance PKIHA Funding
Amount Financial Instrument, or (B) pay to PKIA the proceeds from
encashment of the Balance PKHA Funding Amount Financial Instrument
remaining after the set-off in terms of sub-section 21.6.1(a) (1), as
applicable;

In the event the Conditions Precedents are not satisfied, waived and/or deferred
within six (6) Months of the Effecave Date (including the extended nme, if any)
due to reasons attributable to the PKILA, occurrence of a PRKHA Event of
Default or a Force Majeure Event prior to Financial Close, then the
Concessionaire shall have the fght (fo be exercised in its sole and absolute
discretion) to Terminate the Concession Agreement by issuance of a Terminaton
Notice (without prejudice to the Concessionaire’s rights under the Concession
Agreement). In such case:

(i) PKHA shall immediately return the Financial Close Bond to the
Concessionaire;
(1) PKHA shall pay the Pre-FC Termination Payment to the Concessionaire

by the Required Termination Payment Date;

(1) the Concessionaire undertakes to pay (or cause to be paid) to PKIA the
Non-Utilized PKHA Amount (after setting-oft the Pre-FC Termination
Payment against the Non-Udlized PEKHA Amount and/or the proceeds
of the Balance PKHA Funding Amount Finaneial Instrument, if the Pre-
FC Termination Payment is not paid by PKIHA) by the Required
Termination Payment Date; and

(v)  the Concessionaire shall (A) return to PKHA the Balance PKHA Funding
Amount Financial Instrument, or (B} pay to PKHA the proceeds from
encashment of the Balance PRILA Funding Amount Financial Instrament
remaining after the set-off in terms of sub-secton 21.6.1{(b}[m), as
applicable. iy
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21.6.2 COMPENSATION IN THE EVENT OF TERMINATION P0sT FINANCIAL CLOSE

The Parties hereby agree as follows:

(a)

e

In the event of Termination of this Agreement due to a Concessionaire Fvent of
Default, after Finanecial Cloze, then PKHA shall have the right (to be exercised in
its sole and absolute discretion} to Terminate this Agreement by issuance of a
Termination Notice (without prejudice to the PKHA’s rights under the
Concession Agreement). In such case:

(1) PKHA shall be endied to immediately encash the Construction
Performance Bond or the Operations Bond (as applicable) to its full
value;

(1) PRHA shall pay the (A) Financing Due; (B) Equity Compensation; (C)
Shareholder Loans; and (D) Due and Payable Casts less the Deductible
Amounts {other than the Non-Utilized PKHA Amount) (the “Post-FC
Termination Payment”) to the Concessionaire by the Required
Termination Payment Dare;

(i)  the Concessionaire undertakes to pay (or cause to be paid) to PRILA the
Non-Unlized PKHA Amount (after setring-off the Post-FC Termination
Payment against the Non-Utilized PKHA Amount and/or the proceeds
of the Balance PKHA Funding Amount Financial Instrument, if the
Post-FC Termination Payment 15 not pad by PKHA) by the Required
Termination Payment Date;

(tv)  the Concessionaire shall (A) return to PKHA the Balance PKHA Funding
Amount Financial Instrument, or (B) pay te PKHA the proceeds from
encashment of the Balance PKHA Funding Amount Financial Instrument
remaining after the set-off in terms of sub-section 21.6.2{a)(1i), as
applicable.

In the event of Termination of this Agreement due to a PRRHA Event of Default
or a Force Majeure Event after Financial Close, then the Concessionaire shall
have the right (to be exercised in its sole and absolute discretion) to Terminate
the Concession Agreement by issuance of a Terminaton Nouce (without
prejudice to the Concessionaire’s rights under the Concession Agreement). In
such case;

(1) PKHA shall immediately return the Construction Performance Bond or
the Operations Bond (as applicable) to the Concessionaire;

(11) PKHA shall pay the Post-FC Termination Payment to the Coneessionaire
by the Required Termination Payment Date;

()  the Concessionaire undertakes to pay (or cause to be paid) to PKHA the
MNon-Unhzed PKHA Amount (after setting-off the Post-FC Termination
Payment against the Non-Udlized PKHA Amount and/or the proceeds
ot the Balance PKHA Funding Amount Financial Instrument, if the
Past-FC Termination Payment is not paid by PKHA) by the Required
Termination Payment Datc;
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(iv)  the Concessionaire shall (A) return to PKILA the Balance PEHA Funding
Amount Financial Instrument, or (B) pay 1o PKHA the proceeds from
encashment of the Balance PKHA Funding Amount Financial Instrument
remaining after the set-off in terms of sub-secnon 21.6.2(c)(m), as
apphcable.

21.6.3 COMPUTATION OF TERMINATION PAYMENT

For purposes of ascertaining the components of the Termination Pavment, the
Concessionaire shall submit supporting evidence of such relevant costs and expenses
(including a computation of the Financing Due by the Financiers) to the Independent
Auditor and the Independent Engineer who shall jointly verify the amount parable o the
Concessionaire. The verified amount(s) shall (save for any manifest error) be adopted for
purposes of the determination of the Terminaton Payment due. The Independent
Auditor and the Independent Engincer shall jointly certify the same within seven (7)
Days thereof, and the certified amount shall (save for any manifest error) constirute the
Termination Payment payable by PKHA to the Concessionaire and shall be binding on
both the Parties (the “Termination Payment Certificate™). In additon, the
Termination Payment Certificate shall also set out [a) the Non-Utilized PKHA Amount,
(b) the value of the Balance PKHA Funding Amount Financial Instrument, and (c) the
Oustanding Termination Payment, the Balance Termination Payment Amount and the
Residual Balance Termination Payment Amount, on the assumption that PKHA does
not pay the Termination Payment on the Required Termination Payment Date. The
certified Terminaton Payment shall be paid by PKHA to the Concesstonaire by the
e Required Termination Payment Date,

71.6.4 NON-PAYMENT BY THE RE

Ul TERMINATION PAYMENT DATE

In the event of Termination of this Agreement and to the extent on the Terminaton
Payment remains due, payable and outstanding on the Required Termination Payment
Date, the Qutstanding Termination Payment shall be paid to the Concessionaire in the
following manner on the Required Termination Payment Date (without prejudice o its
other rights under this Agreement, the Financing Agreements and the PRIHA
Agreements):

{a) the Concessionaire shall be entitded to set-off the Non-Udlized PKHA Amount
in accordance with Sections 21.6.1 and 21.6.2 above:

(k) the Concessionaire shall be entitled to encash the Balance PKHA TFunding
Amount Financial Instwument in an amount equal to such part of the
Outstanding Termination Payment (if any) as s due and payable despite exercise
of the right set out in Secdon 21.6.4{a) above (the “Balance Termination
Payment Amount”);

{c) in the event the Oumstnding Termination Payment 15 not paid in full despite
exercise of the set-off in accordance with Section 21.6.4(a) and encashment of the
Balance PKHA Funding Amount Financial Instrument in accordance with
Section 21.6.4(b), PKHA shall pay the unpaid portion of the Termination
Payment (the “Residual Balance Termination Payment Amount”) to the
Concessionaire by credit of the Ourstanding Terminaton Payment Je g L
Dresignated Account.
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21.6.5

21.6.6

21.7

21.7.1

2172

21.7.3

In the event PKILA fails to pay the Post-FC Terminaton Payment to the Concessionaire
in full by the Required Termination Payment Date, despite exercise of the rights by the
Cancessionaire set out in Sections 21.6.4(a) to (c) above, PKHA shall pay the Residual
Balance Termination Payment Amount to the Designared Account and the Financing
Agreements Default Funding Amounts in respect of such Residual Balance Termination
Payment Amount to the Concessionaire, as certified by the Independent Auditor,

INSURANCE PROCEEDS

In the event the Concessionaire receives any insurance proceeds (to the extent the same
are not already applicd to rectify or to make pood any of the Project Assets in accordance
with this Agreement), the Concessionaire shall hold the sum thereof for the account of
PRHA, and apply the same towards part payment of the Termination Payment on the
Termination Date. In the event the said proceeds (after any application thereof
accordance with this Agreement) are in excess of the Termination Payment, the
(oncessionaire shall retain such excess sum.

DISPUTED TERMINATION

Notwithstanding anything to the contrary in this Agrecment, where either the
Concessionaire or PKKHA has given a Termination Notice, the other Party mav, within
fourteen (14) Days of receipt of such Terminatuon Notice, refer the question of whethet
or not the purported terminaton is wrongful for amicable resolution by a committee
comprising of the Director General of the Sponsor, Additional Chief Secretary P&D
Department, GoKPK, and a reputed Person with the necessary expertise relevant to the
subject matter of the Dispure, mutually appointed by the two (2) within seven (7) Days
of the reference.,

Upon appointment of the reputed Person pursuant to Section 21.7.1, the aforesaid
committee shall meer at their earliest mutual convenience and in any event within thirty
(30) Days of the reference to discuss and attempt to amicably resolve the Dispute. If the
Dispute is not amicably sertled within fiftcen (15) Days of the aforesaid meeting or if the
committee has not met during the time specified in this Section 21.7.2, either Party may
refer the Dispute to arbiteation in accordance with Scction 24.3,

Terminaton of this Agreement shall not take effect pursuant to the aforesad
Termination Notice unless and undl it is agreed by the Parties or finally determined mn
accordance with the Dispute Resoludon Procedure that such Tenminatnon is not
wrongful,
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HANDBACK REQUIREMENTS

The Concessionaire shall ensure that, on the Transier Date, each element of the Project
Assets shall comply with the Handback Requircrmients Set out in SCHEDULE L
[HANDBACK REQUIREMENTS].

TRANSFER BO

Six (6) Months prior to the Expiry Date, the Concessionaire shall submit to PKHA the
Transfer Bond with a face amount equivalent to two perecnt (2%) of the Esumated
Project Cost, The Transfer Bond may be in the form of (a) cash, (b) a bank deaft
confirmed by a scheduled commercial bank, or (¢} an unconditional, irrevocable and
without recourse letter of credit from a scheduled commereial bank.

The Transfer Bond shall remain in full force and effect from the date of its issuance until
the Expiry Date. PKHA shall return the Transfer Bond to the Concessionaire by the
Expiry Date, failing which it shall be deemed to have been eancelled.

The Concessionaire shall be entitled to assign all its rights, ntde and intetests under the
Transfer Bond to the Financiers as security for the Financing raised pursuant to the
Financing Agreements.

ANDBA

Immediately upon its appointment, the Tndependent Consultant shall venfy, in the
presence 0f the Concessionaire Representative and the PKHA Representative,
compliance by the Concessionaire with the Handback Requirements set out in
SCHEDULE L [HANDEACK REQUIREMENTS] in relation to the Project Assets and, if
required, cause appropriate fests to be carded out at for determining the compliance
thetewith, the cost thereof to be shared jointly by PIHA and the Concessionaire. 1f any
shortcomings in the Handback Requirements are found by the Independent Consultant,
the Independent Consultant shall, within fifteen (13) Days of such inspecton, prepare
and furnish to the Concessionaire a list of works, if any, to be caried out. The
Concessionaire shall immediately thereafter, ar its Own €oSt and expense, undertake and
complete such works at least two (2) Maonths prior to the Expiry Date, or m the cvent of
early Terminanon of this Agreement, by the Termination Date, and also ensure that the
Project Assets continue to meet the [Tandback Regquirements until the same are

rransferred to PRITA.

Upon the Concessionaire conforming to all the Handback Requirements and handing
over actual or constructive possession of the Project Assets 1o PEHA, the Indcptnd{‘:;E
Consultant shall issue the Handback Certificate to the Concessionaire in the form
attached hereto as SCHEDULE K [[FoRrM 0F HANDBACK CERTIFICATE], certifying that the
Project Assets comply with the Handback Requirements, which shall have the effect of
constituting f:\'ldi::ntc of divestment of all riphts and ode in the Project Assets by the
Concessionaire and vesting thereof in PEI1A. Issuance of the Handback C::r L2 _shall
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2733 PKHA shall be entitled to encash the Transfer Bond if the Concesstonaire fails 1o ensure

that the Project Assets comply with the Handback Requirements in accordance with the
terms of this Agreement; provided, that any excess amount after defraving the costs and
expenses to ensure that the Project Assets comply with the Handback Requir shall
ke refunded by PKHA to the Concessionaire forthwith.
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23,

23.1

23.1
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ﬂr-:g-lw BY Fj NANCIERS

If 50 required by the Financiers, the Parties shall enter o the Direct Aprecment. The
Diirect Agreement shall be entered into for, infer @i, (3) recognition of ) the assignmen;
m_f' ﬂm. Concessionaire’s rghts and interests under, nter alia, this Agreement 1 the
f*‘jga11m:?rs, and {if) the SECUNLY inreresrs of the Financiers in respect of the Project. ﬁ}}
dL"]JII'lE:l.I:IL'Jn of the SIEp-In rights of the Financiers. and (c) recognition of PKJ A%
Obligation 1o assume  and discharge the Termination Payment by the Reqguired
Termination Payment Date in the event of Termination of this A greement,

Noowithstanding Section 23.1.1 and any other terms of this Contract, and subject to the
terms of the Direct Apreement:

() the Financiers shall be provided at least one hundred and cighty (180) Days ta
exercise their step-in rghts under the Dircet Agreement:

(b) for the appointment of a substiture by the Financiers as a result of exercise of
their step-in rights, an objective criterig shall be employed and set forth iy the
Direct Agreement to evaluate any substitute. Such evaluation shall be undertaker
by the Independent Engineer, and PIHA’ decision to prant or withhold jis
consent in relation to appointment of a substipute shall be based on (e
evaluation of the Independent Engineer.
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fifteen (15) Days of the date of appointment of the second Expert, keeping the
ctiteria at Section 24.2.1(a) in mind,

() in the event the two (2) Experts duly appointed by the Concessionalre
Representative and the PKHA Representative are unable to appoint the third
Expert within the prescribed peniod, the Independent Auditor shall appoint such
Expert within fifreen (13) Days of any applicaten for such appoinmment by either
the PKHA Representative or the Concessionaire Representatve;

(d) in the event ether the PKHA Representative or the Coneessionaire
Representative fails or refuses to appoint an Expert pursuant to Section 24.2.1(b),
then the appointed Expert shall appoint the two (2) remaining Experts within
thirty (30) Days of the appoinuent thereof, keeping the criteria ar Section

24.2.1(a) n mlnd atter consultation with the representative fm]mg Lo appoint an
Expert;

(&) if any Expert on the Panel of Experts resigns or is otherwise unable to continue
as such during the Concession Period, a 1q:uhcrement Expert shall be appointed
jointly by the PKHA Representauve and the Concessionaire Representative as
soon as practicable, and in any event within thirty (30) Days of the Day on which
the Expernt discontinues his membership on the Panel of Experts. In the event
the PKIA Representatuve and the Concessionaire Representanve are not able to
agree and jointly appoint the replacement Expert, then the remaining Experts on
the Panel of Experts shall consult with each other and promptly appoint the thizd
Expert, keeping the critena at Secoon 24.2.1{a) in mind; provided, that in the
event the two (2} remaining Experts are not able to appoint the third Expert, the
Independent Auditor shall appoint such Expert within thirry (30) Days of any
applicadon for such appeintment by either the PKHA Representatve or the
Concessionaire Representanve.

24.2.2 Either Party may refer the resolution of the Diﬁputc to the Panel of Experts by is:-uling a
notice to that effect (the “Expert Reference Notice™),

24.2.3 Within fifteen (15) Days of receipt of the Expert Reference Notice, each of the dispunng
Parties shall submit their respecave arguments in respect of the Dispute to the Panel of
Fxperts in wrting. The Panel of Experts shall, in its absolute direction, consider whether
a hearing is necessary in order to resolve the Dispute. The Panel of Experts shall in any
event provide to both the disputing Parnes with 1ts written decision on the Dispute
within thirty (30) Davs of Expert Reference Notice (or such longer period as mutually
agreed upon by the disputing Partes in writing). The Panel of Experts shall state the
reasons for its decision, and the disputing Partics shall forthwith give effect to the
decision.

2424 Lach dispuring Party shall bear its own costs arising out of the reference, including, legal
costs and the costs and expenses of any witnesses, while the Panel of Experts’ costs shall
be borne as the Panel of Experts shall speaify.

If within thirty (300 Days of the Panel of Experts’ decision, or where the Panel of

Experts fails to give decision within the prescrbed time perod, within thirty (30) Days of
the r.'-:pin of Lhc prr:acribed time periﬂi:i a dibpurim.:_ Party ita 1o qm"w-t':,d with the
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24.34

that disputing Party may, after due consultmtion with the PIRHA Representative and the
Concessionaire  Representative, refer the Dispute to arbitration in accordance with
Section 24.3 below.

ARBIT 10N

Subject 1o the terms of Section 24.1, any Dispute which is not resolved amicably or any
Dispute upon which the Panel of Experts has given its decision in accordance with
section 24.2 wirth which a disputing Party is not sausfied. or any Dispute upon which the
Panel of Experts fails to give decision within the prescribed time period, and is
accordingly referred to arbitraton, shall be finally serided by binding arbatranen, The
lainguage of the arbitration shall be in English. Arbitraton as aforesaid shall be a
condition precedent to any other action under law.

The arbitration shall be conducted by three (3) arbitrators. The Concessionaire and
PRHA shall appoint one (1) arbitrator each within theee (3) Wecks of reference of the
Dispute to arbitration, whilst the third (3™ arbitrator shall be appointed by the two (2)
appointed arbitrators within a period of a further three (3) Weeks, and i1 the event the
two (2) arbitrators are unable to agree on the third (3") arbitrator, then the same will be
appointed in accordance with the Arhitration Act. In the event either the Concessionaire
or PRHA fails to appoint an arbitrator within the presctibed period, the appointed
arbitrator shall appoint the arbitrator not appointed by the Coneessionaire or PE] I, as
the case may be. Appoinment of the arbitrators in terms of this Secton 24.3.2 shall be
binding on both the Parties.

The arbitration shall be conducted in accordance with the Arbitranon Act, as amended or
substituted from time to time and the venue for arbitration shall be Islamahad, Pakistan.
The decision of the arbiteators shall be final and binding. Unless otherwise provided
herein and except as awarded by the arbitrators, each Parry shall be responsible for its
own costs incurred by it in connection with an arbitral proceeding hereunder.

Pending the submission of and/or decision on a Dispute and until the arbitral award is

published; the Parties shall continue to perform their respective obligatons under this
Agreement without prejudice to a final adjustment in accordance with such
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25,

INDEMNITIES

251

F T

No WAIVER OF INDEMNITY

Except as provided in Section 25.2 [{ndesanity], neither Party shall be liable to the other
Party in contract, tor, warranty, strict liability or any other legal theary for any mdirect,
consequential, incidental, punitve, or cxemplary damages. Neither Panty shall have any
liability to the other Party except pursuant to, or for breach of, this Agreement; provided,
however, that this provision is not intended to constitute a waiver of any rights of one
Party against the other with regard to marters unrelared 1o this Agreement or o any
activity not contemplated by this Agreement.

INDEMNITY

INDEMNITY BY THE CONCESSION E

The Concessionaire shall expeditiously defend and indemnify PKIHA and its officers and.
employees against and hold PKHA and its officers and employees harmless, at all dmes
after the Effective Date, from any and all losses incurred, suffered, sustained, or reguired
to be paid, directly or indireetly, by, or sought to be imposed upon, PKHA and its
officers or emplovees for breach of this Agreement and personal injury or death to
natural Persons or damage to property arising out of the negligent or intentional act or
omission of the Concessionaire in connection with this A greement,

INDEMNITY BY PKHA

PKHA shall expeditously defend and indemnify the Concessionaire and its directors,
officers and employees against, and hold the Concessionaire and its directors, officers
and employees harmless at all dmes afier the Effective Date, from any and all losses
incurred, suffered, sustained, or required 1o be paid, directly or indireetly, by, or sought
to be imposed upon, the Concessionaire and its respective directors, officers and
cmployees and the Sponsor and its directors, officers and employees for breach of this
Agreement and personal injury or death to natural Persons or damage to property arising
out of the negligent or intentional act or omission of PKILA in connecton with this
Agreement.

THIRD PARTY CLAIM

In the evenr that either Party receives a claim from a third party, including the Financiers,
in respect of which it is entitled to the benefir of any indemnity under this Section 25.2
[fnderanity] (the “Indemnified Party™) it shall noufy the other Party (the “Indemnifying
Party”) within fourteen (14) Days of receipt of the elaim and shall not serde or pay the
claim without the prior approval of Indemnifying Pary; provided, however. that such
approval shall not to be unreasonably withheld, conditioned or delaved. In the event that
the Indemnifying Party wishes to contest or dispute the claim, it may conduct the
procecdings 1n the name of the Tndemnified Party, subject to the Indemmnified Darey

cured apamst any costs involved to its reasonable satisfaction. T
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25.2.4 DEFENCE OF CLAIM

(a)

(b}

The Indemnified Party shall have the right, but not the obligation, to contest,
defend and litigate any claim, action, suit or proceeding by any third party alleped
or asserted against such Party in respect of, resuling from, related to or arising
out of any matter for which it is entiled to be mdemnified hereunder and its
reasonable costs and expenses shall be indemnified by the Indemni fring Party. If
the Indemnifying Party acknowledges in writing its obhgation 10 indemnify the
Person indemnified in respect of loss to the full extent provided by this Section
23.2 [Indemnity), the Indemmnifving Party shall be entitled, at its option, to assume
and control the defence of such claim, action, suit or other proceedings,
liabilities, payments and obligations, at its expense and through counsel of it
cholee; provided, it gives prompt notice of its mtention to do so to the
Indemnified Party and reimburses the Indemnified Party for the reasonable costs
and expenses incurred by the Indemnified Parry pror to the assumption by the
Indemnifying Party of such defence. The Indemnifying Party shall not be entitled
to settle or compromise any claim, action, suit or proceeding without the prior
written consent of the Indemnified Party, unless the I ndemmnifying Party provides
such sccurity to the Indemnified Party as shall be reasonably required by the
Indemnified Party to secure the loss to be indemnified hereunder to the extent so
compramised or settled,

If the Indemnifying Party has exercised it rights under Section 25.2.3, the
Indemnified Party shall not be entided to setde or compromise any claim, action,
suit or proceeding without the prior written consent of the Indemnifying Party
(which consent shall not be unreasonably withheld, conditioned or delaved).

If the Indemnifving Party exercises ite rights under Section 25.2.3, then the
Indemnified Party shall nevertheless have the right to employ its own counsel
and such counsel may participate in such action, but the fees and expenses of
such counsel shall be ar the expense of such Indemnified Party when and as
tncurred, unless:

(i) the employment of counsel by such Party has been authorized in writing
by the Indemnifying Party;

(i) the Indemnified Party shall have reasonably concluded that there may be
a conflicr of interest between the Indemnifying Party and the Indemnified
Party in the conduct of the defence of such acton:

(11) the Indemnifying Pasty shall not in fact have employed independent
counsel reasonably satisfactory to the Indemnified Party to assume the
defence of such acton, and shall have been so natfied by the
Indemnified Party; or

the Tndemnified Party shall have reasonably concluded and specifically
natified the Indemnifying Party cither: :
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(A} that there may be specific defences available to it which are
different from or additional to those available to the Indemnifying
Party; or

(B) that such claim, action, suit or proceeding involves or could have
a Materinl Adverse Effect upon it beyond the scope of this
Agreement,

provided thart if Sectons 25.2,4(¢) (i), (1) or (iv) shall be applicable, the counsel
for the Indemnified Party shall have the right to direct the defence of such claim,
acton, sult or proceeding on behalf of the Indemnified Party and the reasonable
fee and disbursements of such counsel shall consttute legal or other expenses
reimbursable by the Indemmnifying Party to the Indemnified Party under this
Agreement.

23.2.5 OTHER INDEMNITY
(a)

Without limiting the generality of Section 252 [Twdemuity], the Concessionaire
shall fully indemnity, save harmless and defend PEKHA including its officers and
employees from and against any and all loss and damages arising out of or with
respect to failure of the Concessionaire to (1) comply with the Applicable Laws,
(i) make payments of Taxes relating to the Concessionaire’s, Contractors’,
suppliers’ and representatives’ income or other Tases required to be paid by the
Concessionaire without reimbursement hereunder, or (i) pay amounts due as a
result of materials or services furnished to the Concessionaire or any of ‘its
Contractors which are payahle by the Concessionaire or any of its Contractors.

Without limiting the generality of Section 25.2 [ndemunity], the Concessionaire
shall fully indemnify, save harmless and defend PKHA from and against any and
all damages which PKHA may hereafter suffer, or pay by reason of any demands,
claims, suits or procecdings ansing out of claims of infringement of any domestic
or foreign patent rights, eopyrights or other intellectual property, proprictary or
confidentiality rights with respect to any materials, informarion, design or process
used by the Concessionaire or by the Concessionaire’s Contractors in performing
the Concessionaire’s obligations or in any way incorporated in or refated o the
Project, If, in any such suir, claim or proceedings, a temporary restraint order or
temporary injunction is granted, the Concessionaire shall make every reasonable
effort, by giving a satisfactory bond or otherwise, to secure the suspension of the
injunction ot the resteaint aorder. If, in any suit, claim or proceedings, the Project
ot any part thereof comprised therein is held to constitute an infrngement and irs
use Is permanently injuncted, the Concessionaire <hall promptly make every
reasonable effort to secure for PKHA 1 licence. at 1o cost to PKHA, authorizing
the continued usc of the infringing work. If the Concessionaire jc unable to
secure such licence within 4 reasonable tme, the Concessionaire shall, at its own
cost and expense and without impairing the requirements and standards under
this Agreement, either replace the affected work, ar part, or process thereof with
non-infringing work or parts or process, or madify the same so that it becomes
non-infringing,

Without limiting the generality of Section 25.2 Underenity], PRKHA shall fully
indemnify, save harmless and defend the Concessionaire and thes
including their respeetive directore, officers and employvees [rum a
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and all loss and damages ansing out of or with respect o falure of PKHA to
comply with the Applicable Laws,
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RIGHTS AND TITLE OVER THE CONCESSION AREA AND THE PROJECT ASSETS

26.1

26.1.1

26.2

20.2.4

26.2.5

26.3

26.3.1

CONCESSIONAIRE'S RiG

For the purpose of this Agreement, the Concessionaire shall, in accordance with the
terms of this Agreement, be entitled to Vacant Possession of the Concession Area and
the Additional Land, if required and provided, and have the right to the use the
Conecession Area and the Additional Land, if provided, as the sole and exclusive licensee,
of PKHA subject to and in accordance with the terms of this Apreement, and to this
end, it may regulate the entry and use of the Coneession Area, the Additional Tand if
provided, by any Person in accordance with and subject to the terms of this Agreement:
provided, that the Concessionaire shall have no other nght, dtle or ownership 1o the
Concession Area, which shall vest in PKILA: provided, further thar, during the
Concession Period, PKHA shall create no Encumbrance whatsoever on, In or with
respect to the Concession Area or any part thereof,

TITLE TO THE PROJECT ASSETS

The Coneessionaire shall retain all rights and claims on the Works, or any part thereof,
and shall remain the legal and beneficial owner of the Works from the date as and when
the ownership rights accrue thereta until the issuance of the Completion Certificate
(including the Works in respect of the Administrative Office and any other Project
Assets).

Upon the issuance of the Premises Completion Cettificate, the ownership rights of the
Administratve Office shall be vested in the Concessionaire and the Concessionaire shall
retain ownership rights thereto until the Expiry Date (or the Termination Date. if earlier),

l?pmn the issuance of a Section Complenon Certificate, the Concessionaire shall rerain
ownership and claims on the completed Works constituting that relevant Secoon, ull the
wsuance of the Completon Certificate,

Upon the issuance of the Substantial Completion Certificate or the Completion
Certificate, as the case may be, the Substantially Completed Works or the completed
Works, respectively, constituting the Project Assets shall be vested in the Concessionaire
and the Concessionaire shall remain ownership rdghts thereto during the balance of the
Concession Period until the Expiry Date (or the Terminaton Date, if earlier). In the
event of issuance of the Substantial Completion Certificate, the ownership rghts of the
Works or items forming part of the Waorks specified in the Incomplete Works List shall
acerue to the Concessionaire once they are completed in accordance with the terms of
this Agreement.

On the Transfer Date, the Concessionaire shall transfer the ownership mnghts to the
Project Assets to PKHA in accordance with the terms of this Agrecinent,

PrROPERTY TAXES

lhe Conecessionaire shall not be liable to pay any property Taxes in respect of the

Tﬁﬁiﬂn Area. e
5

Y

e
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26.4 RESTRICTION ON SUB-LETTING

2641 The Concessionaire shall not sub-license or sub-ler the whole or any part of the

Concession Area to any Person, save and except as othervise provic this
4 P - _'I-._h

R 'h'-h‘

P

Agreement.
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27.

REDRESSAL OF PUBLIC GRIEVANCES

27.1

251

2112

27.2
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27.3

27.31

COMPLAINTS REGISTER

The Concessionaire shall mantain a public complamnts register (the “Complaints
Register’”) at an approprarte location at the Concession Area which shall be open to
public access at all omes for recording of complants by any Person (the
“Complainant™). The availability of Complunts Repister shall be published
conspicuously at approprate locatons at the Concession Area in such a manner so as to
bring it to the attenton of all users of the Expressway or the Expressway Secton, as the
case may be,

The Complaints Register shall be securely bound and kept in proper custody at such
administrative office at the Concession Area, as deemed appropriate by the
Concessionaire, Each page of the Complaints Register shall be duly numbered and each
complaint recorded therein shall also be duly numbered. Soon after a complaint is
repistered, the Complainant shall be given a receipt by such office stating the date and
complaint number, which the Complanant may refer to in any subscquent
correspondence or claim: The Complaints Register shall have approprate columns,
including, the complaint number and date, name and address of the Complainant, the
complaint and the action taken by the Concessionaire thereon,

Without prejudice to the above, the Concessionaire shall, in s absolute discrenon,
develop a web portal for registration of complaints and their resolution. The web address
of the web portal shall be displayed conspicuously at an appropriate location at the
Concession Area for general public information.

REDRESSAL OF COMPLAINTS

The Concessionaire shall inspect the Complaints Regsier at reasonable intervals and take
prompt steps for redressal of the grievances stated in each complaint. The acton so
taken by the Concessionaire shall be bricfly noted in the Complaints Register and a
suitable reply shall also be sent to the Complainant by post under a certificate of posting,

Within one (1) Week following the close of each Month, the Concessionaire shall send to
PEHA a true photocopy of such pages of the Complaimnts Register on which any entries
have been recorded of any complaint during the course of such Month. PKHA may, in
its discretion, direct the Concessionaire to take such further reasonable action as PRHA
may deem appropriate for a fair and just redressal of any grievance. The Concessionaire
shall consider such advice, take the necessary action as it deems fit and prompily inform
PKHA of the action taken by it in furtherance of the direction of PKIHA.

ROUTING OF COMPLAINTS BY PKHA

In the event a Complainant registers a complaint direetly with PRKKHA, the same shall be
routed by PKHA to the Concessionaire: whercafter the Concessionaire shall ke such
action for the redressal of the complaint as stipulated in this Section 27 [Redressal of Pubive
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28, PROVISION OF DOCUMENTS

28.1 DoCUMENTS

28.1.1 The Coneessionaire shall submit to PEKHA, such number of coples as specified in this
Agreement, of the following documents on ar before the dates specificd herein:

(1) all components of the Detiled Design, no later than five ¢ 3) Months from the
Effective Date;

(b} the Finaneing Agreements within two (2} Weeks after the execation of the same by
the Concessionaire and upon receipt of the same from the Financiers, and in
respect of the Equity financing of the Concessionaire. the name of ecach
Sharcholder holding more than five percent (5%) of the paid-up capital of the
Concessionaire and the total shares held or subscribed, as the case may be, by such
Sharcholder, within fifteen (15) Days of the Appointed Date:

(c) at least fifteen (15) Days before the Appointed Date (i) the EPC Contract(s) or
other form of contract(s) 15 executed for the Project, together with all amendments
thereto executed on or before the Appeinted Date and all schedules thereto, and
() a complete set of signed and scale final plans and specifications for the
construction and equipping of the Espressway;

() as soon as available bur in no event later than the Service Commencernent Date,
the proposed schedule for the manufacture and supply of teaffic conrrol, Toll
collection and communications equipment for the Project:

c) on or before the Works Commencement Date, the contractor’s all rsks policy
pursuant to Section 16.1,1(a);

(f) at least ninety (90) days prior to the Expressway Section Service Commencement
Date, three (3) hardbound sets of the Q&M Manual;

(g from the Works Commencement Date till the Prajeet Completon Date, quartecly
progress reports as specified in Section 12.17 in the format mutually agreed upon
between the Concessionaire and PITTA; and

(h) all other insurance policies specified in Section 16 Hesaranee] within the tme period
specified therein,

28.2 CoOPIES OF DRAWINGS

28.2.1 The Concessionaire shall ensure that PKHA is provided with a complete set of as-built
drawings and final right of way drawings and one (1) soft copy in compact disk form
with the Approved as-built deawings within three (3) Months from the Service
Commencement Dare, Such drawings shall become the property of PRHA,

28.22 All costs incurred in the preparation of the as-buile drawings and final right of WLy
drawings shall be borne by the Concessionaire.
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29.

MisCELLANEOUS

29.1

20.1.1

29.4

29.4.1

29.6

29.6.1

VARIATIONS IN WRITING

This Agreement may be varied or amended only by the mutual consent of the Partes. All
such variations and amendments shall be binding only if they are in writing and are signed
by duly authonzed representatives of the Partes.

COMPLIANCE WITH GOVERNMENT RULES AND REGULATIONS

Except as expressly provided in this Agreement, the Concessionaire shall, during the
Concession Period, strictly comply with the Applicable Laws, and the same shall be read
mto and made an integral part of this Agreement.

HEADINGS; GRAMMATICAL USAGE; NAMES

Words in the singular number are deemed to include the plural, if the context so requires,
and the plural shall similarly include the singular. Where the Public Sector Entity or any
of them are named in this Agreement, the name used is deemed to include ANy SUCCessor
entity in the event the name is changed or the relevant functions are rransferred to the
SUCCESSOr entity,

MuTUAL TRUST

In entering into this Agreement, the Partes recognize that it is impracticable to make
provision for every contingency that may arise in the course of performance hereof.
Accordingly, the Parties hereby declare it to be their intention that this Agreement shall
operate between them with fairness and without detriment to the interest of cither of
them. If in the course of performance of this Agreement; a particular circumstance or
event occurs which 1s not otherwise covered by this Agreement, then the Parties shall use
their best endeavors to agree upon such action as may be necessary and equirable to
address the same.

NON-RELINQUISHMENT OR NON-WAIVER OF RIGHT

The failure of any Party to this Agreement to insist upon strict performance of any of the
terms, conditons and covenants hercof shall not be deemed a relinquishment or waiver
of any right or remedy that either Party may have, nor shall it be construed as a waiver of
any subsequent breach or default of the rerms, conditions ar covenants herein contained,
which shall be deemed to be in full force and effeet. No waiver of any right by either
Party shall be deemed to have been made unless expressed in writing and signed by both
the Partes.

TIME AND INDULGENCE

Any ume or other indulgence allowed by one Party to the other in which to perform its
duties and obhgations under this Agreement or to remedy any breach hereof shall not be,
and shall not be construed as, a waiver by the Party giving such ome or indulgence of any
its nghts under this Agreement, except to the extent of such time or indulze
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29.8

29.8.1

29.9

20.9.1

29.10

SEVERABILITY

It for any reason whatsoever, any term of this Apreement is or becomes invalid, illegal or
unenforceable or 15 declared by any Court of competent junsdicton or any other
instrumentality to be invalid, illepal or unenforceable, the wvalidity, legality or
enforceability of the remaining terms shall not be affected n any manner, and the Parges
shall negotiate in good faith with a view to agreeing upon one or more tenns which may
be substituted for such invalid, unenforceable or illegnl provisions, as nearly as is
practicable to the original term (which may include revision of the Financial Madel).

CONSULTATION ON MODIFICATIONS TO THIS AGREEMENT

If the Concessionaire advises PRKHA that any amendments, modifications or revisions to
this Agreement are necessary or desirable to satisfy requirements of the Financiers or the
Sharcholders of the Concessionaire, PRHA and the Concessionaire shall prompily
consult as to any mutually acceptable acton necessarv or desirable under the
circumstances and negotiate in good faith with a view toward amending, modifying and
revising this Agreement in a mutually sausfactory manner,

SPECIAL WARRANTY

The Concessionaire hereby warrants that it has not given or promised any consideration
to any official of PKHA or any other Public Sector Entity in order to obtain award of the
Project and execution of this Agreement, and that the excecution of this Agreement shall
not result, directly or indirectly, in violaton of the anti-corruption Applicable Laws.

INSPECTION

20.10.1 The Concessionaire shall maintain dertalled and accurate records of s Toll collecnon

29.11

operations and shall make copies of such records available o PKIIA ar no cost, upon
being given a five (5) Business Days’ notice by PRI,

INTELLECTUAL PROPERTY

29.11.1 DESIGN AND OTHER DATA

Subject to the terms of this Agreement, the Concessionaire shall make available to
PKHA all matenals, documents and data of any nature {(including the Approved Detaled
Design and the O&M Manual) acquired or brought into existence in any manner
whatsoever by the Concessionaire for the purposes of the design or construction of the
Warks, and/or the operation, maintenance, rehabilitation or improvement of the Project
Assets and the Concession Area, which might reasonably be required by PKHA for the
purposes of exercising rights or carving out duties under this Agreement or carrving out
ﬂ'l'l.:."' ﬁmmtﬂ!’}-’ (85 {-.I[].'I.l:l' dut'!.‘ oar fun’:rjﬂl'l.

29.11.2 LICENCES
(a) Subject to the terms of this Agreement, the Concessionaire shall grant to PRHA

a perpetual, unrestricted, ransferable and assignable, non-exclusive, woskdwl
irrevocable and non-terminable rovaltv-free licence to use for
relating to the design or construction of the Works and/or
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maintenance, rehabilitavon or improvement of the Project Assers and the
Concession Area, all and any Intellectual Property which 15 or becomes vested in
the Concessionaire during the Concession Penad for any purpose relating to the
design or construction of the Works and/or the opemtion, maintenance,
rehabilitation or improvement of the Project Assets and the Concession Area and
to make any alteranons, adaptations or addinons to the Approved Detailed
Design and the Q&M Manual which 12 or becomes vested 1n the Concessionaire,

(b} Subject to the terms of this Agreement, PRILA shall grant to the Concessionaire
a non-transferable, nonexclusive, royalty-free licence 1o uwse (dunng the
Concession Period only) all and any Intellectual Property which is or becomes
vested in PKHA for any purpose relating to the design or construction of the
Works and/or the operation, maintenance, rehabilitation or improvement of the
Project Asscts and the Concession Area.

(c) PKHA shall, acung reasonably, upon receipt of a wrtten request from the
Concessionaire grant to the Concessionaire 4 non-transferable, non-exclusive,
rovaltv-free licence to use the designated name, logo, rrademarks and official
m:uL*. of PKHA during the Concession Penod only. PRKIA may at any time by
notice to the Concessionaire add any name, logo, tndLnnﬂ-. o Giﬂcnt mark to
those already in effect at the relevant tme dunn_lh the Concesston Period;
whereafter the Concessionaire shall have a non-transferable, non-exclusive,
rovalty-free licence to use the same.

29.11.3 COMPUTERIZED DATA

To the extent that anv of the dara, materials and documents referred to in Seenon 29.11.1
are generated by or maintained on a computer or in any other machine readable format,
the Concessionaire shall use itz best endeavours to obtain for the benefir of PRHA the
grant of a licence or sub-licence for and/or supply of any relevant software or database,
if required by PIKHA, at such charge and on such terms and conditons as agreed upon
between PRKHA and the owner of the relevant software or database, to enable PEHA
and 1ts respectuve emplovees, agents, contractors, subcontractors and other nominees to
access and otherwise use such data for the purposes set out in this Agreement or,
following 1ts Termination, for the purposes of the design or construction of the Works
and/or the operation, maintenance, rehabilitation or improvement of the Project Assets
and the Concession Area.

29.12 ENVIRONMENT

29121 The Concessionaire shall keep the Concession Area inoa safe condibon and 1n
compliance with the environmental requirements and mitgation measures speciticd in
the environmental compliance certificate issued in respect of the Project, if any, and
otherwise in accordance with the Applicable Laws,

29.13 CONFIDENTIALITY

w2 13.1

&

Each Party undertakes that it shall not:

(a) use Confidential Informaton of the other Party;
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(b) disclose such Confidential Information to any Person;
(c) allow or make it possible for any Person to observe Confidennal Information; or
() disclose the terms of this Agreement to any Person who is not a Party hereto;

except for the purpose for which the Confidential Information was given to the
Disclosing Party, with the prior approval of the Party whose Confidential Informaton 1t
is, or as permitted by this Section 29.13.

29,13.2 Subject to Section 29.13.3, a Parry (each such Party, a “Disclosing Party”) may disclose
Confidentdal Information of another Party:

{a) to an Affiliate of the Disclosing Party if necessary for the reporiing purposes;

(b) to employees, officers and agents of the Disclosing Party whose duties in relanon
to the Disclosing Party require the disclosure;

(€] to the Financiers {and the professional advisers thereof) in connection with any
Financing or other financial accommodation sought to be arranged by the
Disclosing Party or an Affiliate thereok:

(d) to professional advisers {including legal advisers) and consultants of the
Disclosing Party whose duties in relation to the Disclosing Party require the
disclosure; and

(e) ifand to the extent required by the Applicable Laws, but only after the Disclosing
Party has consulted with the other Party and has taken all practical legal steps o
prevent the need to make the disclosure.

provided, that the Disclosing Party chall ensure that the Persons mentioned in Section
29.13.2(c) and 29.13.2(d) above arc under an obligation, substanually the same as set
forth in this Section 29.13, not to disclose the Confidential Information disclosed
thereto. Any breach by such Persons of any obligaton with regard to Confidental
Information shall be deemed to be a breach of this Section 29.13 by the Disclosing Party
that disclosed such Confidential Information.

29.13.3 Each Disclosing Party shall use its best endeavors to procure that each entity under its
control and each of its employees, officers or agents to whom Confidental Informaton
is or has been disclosed or by whom that Confidential Information has been observed
(each of whom is in referred to as a “Controlled Party Disclosee”) shall not improperly
disclose or impropetly use any of that Confidental Informaton contrary o the
rcquitcmcnrﬁ of this Scction 29.13, either during or after the terminaton of the
Controlled Party Disclosee’s employment, office or agency with the Discloging Party ot,
in case of a legal entity, after such legal entity ceases to be controlled by the Dhsclosing
Party. Any breach by a Controlled Party Disclosee of any obligaton with regard fo
Confidental Information shall be deemed 1o be a breach of this Seenon 29,13 by the
Disclosing Party that disclosed such Confidenual Information.
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29.14 LANGUAGE

29 141 All communication between the Parties shall be conducted in the English language and all
natices, if in any other language, shall be accompanied by a duly cernfied translation in
English. In the event of a conflict between the English text and the text in any other
language, the English text shall prevatl.

29.15 CONFELICT

20.15.1 Subject to the terms of this Agreement, i1 case of a conflict benween any provision of
this Agreement and any provision of any document or instrument relatng o the Project,
the provision hereof shall prevail

2916 FURTHER ASSURANCES

29.16.1 The Parties shall at all times and from time to tme do all such further acts and execute all
such further deeds, documents and instruments as may be necessary of desirable in order
to give full effect to and carry out the tenns of this Agreement.

29.17 SUBRYIVAL

20.17.1 Termination of this Agreement (a) shall not relieve the Concessionaire or PIKHA of any
obligation already incurred hereunder which expressly or by implication survives
Termination hereof, and (b} except as otherwise provided in any term of this Agreement
expressly limiting the lability of cither Party, shall not relieve either Party of any
obligation or liability for loss or damage to the other Party arising out of or caused by any
act or omission of such Party prior to the effectiveness of such Termination or ansing
out of such Termination.

29.18 ASSIGNMENT AND CHARGES

79.18.1 Unless otherwise expressly provided in this Agreement, neither Party shall assign this
Agreement or the rights and benefits hereto not shall any of the Parties novate the
abligations herein save and except with the prior consent of the other Party in writing.

29.18.2 Notwithstanding Section 29.18.1, the Concessionaire may assign to the Financiers any,
partial or all its rights, title and interests wharsoever in, through and/or under this
Apreement (to the exclusion of any liabilities therein) or otherwise assign OF create a
Eneumbrance over its interest in the Project for the purpose of financing the Project
including, the Equity and the Toll Revenue; provided, however, that the assignment or
creation of 2 Encumbrance or its endorsement does not impair the obligations of the
Concessionaire under this Agreement, or prevent it directly or indirectly from complying
with the said obligations or deprive the public of the appropriate use of the Expressway
or the Expressway Section, as the case may be, during the Concession Period. Any such
Fncumbrance shall be duly intimated to PKHA by due notification to PKHA prior to its
creation and duly recorded in the appropriate register of deeds of the relevant Public
Sector Fnnty,

20 18.3 In furtherance of Seeton 20182, PRHA shall undertake to sign and/or endorse any
Direct Agreement as required by the Concessionaire and/ or the Financiers 10 n
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