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No. PA/Khyber Pakhtunkhwa/Bills-112/2020/4716.— The Khyber Pakhtunkhwa Trust Bill,
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THE KHYBER PAKHTUNKHWA TRUST ACT, 2020.
(KHYBER PAKHTUNKHWA ACT NO. XXXIlI OF 2020)

(First published after having received the assent of the Govemor of the
Khyber Pakhtunkfiwa in the Gazette of the Khyber Pakitunkhwa.
(Extraordinary), dated the 25" August, 2020).

AN
ACT

to regulate trusts in the Province of
Khyber Pakhtunkhwa.

WILEREAS the Trust Act, 1882 (Act No. II of 1882) being obsolete and does not
cater for the monitoring and evaluation purposes of the trusts;

AND WHEREAS it is expedient to ensure the regulation, monitoring and
evaluations of the trusts, their registrations process and allairs run by them within the
Province of Khyber Pakhtunkhwa in a befitting manner and for matters connected therewith
and ancillary thereto:

It is hereby enacted by the Provincial Assembly of the Khyber Pakhtunkhwa as

follows:
186
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CIIAPTER-1
PRELIMINARY

1. Short title extent and commencement.—-(1) This Acl may be called the Khyber
Pakhtunkhwa Trust Act. 2020.

(2) It shall extend to the whole of the Province of Khyber Pakhtunkhwa.
(3) It shall comne into force with immediate efTect.

(4)  Nothing hercin contained affects the rules of Muslim law as 1o wagf, or the
mutual relations of the members of an undivided family as determined by any customary or
personal law. or applies 1o public or private religious or charitable endowments, or to trusts
to distributc prizes taken in war among the caplors.

2 Definitions.—--In this Act, unless there is anything repugnant to the subject or
context.-

{a) *“Assistant Director™ means the Assistant Director of the Directorate:

(b)  “author of the trust” means the natural person who reposes or declares the
confidence and assigns the property to the trustee for the benelit of
beneliciary:

(c)  “beneficiary” means the natural person who benelits the confidence of the
trusl;

(d)  *breach of trust™ means a breach of any duly imposed on a frustee, as such,
by any law for the time being in force:

(e}  “competent authorities™ means the investigating or prosceuting agencies and
the Financial Monitoring Unit as defined in the Anti-Money laundering Act
2010 regulators, oversight bodics under any other law for the time being in

foree:

() “Department™ means the Industrics, Commerce and Technical Education
Department of Government;

(2)  “Director” mcans the Director of the Directorate:
(h)  *“Directorate™ means the Directorate of Industries and Comumerce;

(1) “District Intelligence Coordination Committee” means the Committee
constituted under section 23 ol this Act:

(j) “Government” means the Government of Khyber Pakhtunkhwa:
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(k)

(1)

(i)

(n)

(0)

(p)

(q)
(r)

(s)

(1)

(u)

“Financial Monitoring Unit” means the Financial Moniloring Unit as
delined under the Anti-Money Laundering Act. 2010 (Act No. VII of 2010);

“Home Department” means the ITome and Tribal Affairs Department of
Government:

“instrument of the frust” mecans the instrument by which the trust is
declared;

“interest™ means the beneficiary’s right against the trust property;
“investigating or prosccuting agency” mean an invesligating or prosecuting
agency as defined in the Anti-Money Laundering Act, 2010 (Act No. VI1I of
2010);
“notice™ means a person is said to have known of a [act either when he
actually knows that fact. or when, but for willful abstention from inquiry or
gross negligence, he would have known it, or when information of the fact s
given to or obtained by his agenl, under the circumstances mentioned in the
Contract Act, 1872, and all expressions used hercin and delined in the Contract
Act,1872, shall be deemed to have the meanings respectively attributed 1o
them by that Act;
“prescribed™ mcans prescribed by rules made under this Act;
(1] " u 13 T R

purpose” means any lawful purpose unless it is-

(i) forbidden by law: or

(if)  is ol such a nature that. if perimitled. it would defeat the provisions of
any law: or

(1) is [raudulent: or

(iv)  involves or implics injury to the person or property of another; or
(v)  the Court regards it as immoral or opposed Lo public policy:
“registration” means registration of trust under this Act:

“reporting entity”™ mcans an entity specified under the Anti-Maney
Laundering Act, 2010 (Act No. VII ol 2010);

“Revenue Department™ means the Revenue and Lstate Department;

“rules™ means rules made under this Act:
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(w)  “Secretary™ mcans Scerctary to Government of the Department;

(x)  “trust property” mcans the subject matter of the trust; it may be movable or
immovable property:

{v)  “trust” means an obligation annexed to the ownership of property, and arising
out of confidence reposed in and accepled by the owner. or declared and
accepted by him. for the benelit of beneficiary: and

(z)  “trustee” mcans any person who accepts the confidence of the author of the
trust to the benelit ol the beneficiary.

CHAPTER-11
OF THE CREATION OF THE TRUSTS

i 8 Validity of the trust.—(1) No trust in relation to immavable property is valid unless
declarcd by a non-testamentary instrument in writing signed by the author of the trust or the
trustee and registered, or by the will of the author of the trust or of the trustee and its
ownership is translerred (o the trust.

(2)  Na trust in relation to movable property is valid unless declared as aloresaid
or unless the ownership of the property is transferred to the trust.

4, Creation of trust.—(1) Subject Lo the provisions of scction 3, a trust is created when
the author of the trust indicales with reasonable certainty by any words or acts-

(a)  an mlention on his part to create thereby a trust;
(b)  the purpose of the trust;

(¢)  the beneliciary:

(d)  the trust-properly; and

(e)  transfers the trust-property to the trustee unless the trust is declared by
will or the author of the trust is himsell to be the trustee.

(2)  Every trust for which the purpose is unlawlul is void and where a trust is
© ereated for more than one purpose and one of the purposes is unlawful, the whale trust is
void.

5. Wha may ereate trusis.——-Suhject in each case to the law for the time being in force
as to the circumstances and extent in and 1o which the author of the trust may dispose of the
trust property, a trust may be created-

(a) by every natural person cempetent to contract under the Contract Act, 1872;
or
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(b)  wilh the permission of a principal civil court of original jurisdiction, by or on
behalf of a minor.

b. Subject of trust.——The subject matter of a trust must be property transferable Lo the
beneficiary. It must not be merely beneficial interest under a subsisting trust.

7. Who may be beneficiary.——Every natural person capable of holding property may
be a beneficiary.

Explanation:- A legal person cannol be a bencficiary under this AcL.

8. Disclaimer by beneficiary.—-A proposed beneliciary may renounce his interest
under the trust by disclaimer addressed to the trustee or by setfing up, with notice of the
trust, a claim inconsistent therewith.

9. Who may be trustee.-—Every natural person capable of holding property may be a
trustee but where the trust involves the cxercise of discretion, he cannot execute it unless he
is competent to contract under the Contract Act, 1872,

Explanation:- A legal person cannot be a trustee under this Act.

10.  Acceptance to {rusi.—(1) A trust is accepted by any words or acts of the trustee
indicating with reasonable certainty such acceptance.

{2)  Each of the trustees accepting the trust in this section shall provide an affidavit
that the trustee has read and understood the duties and liabilities of the trustee as mentioned
in the Chapter-1V of this Act.

11.  Disclaimer of trust.—-(1) Instcad of accepting a trusl, the intended trustee may,
within a period of sixly days, disclaim it and such disclaimer shall prevent the trust-property
from vesting in him.

{(2)  In case ol more than one trustees, if one of the trustees disclaims to be a
trustee, it shall not automatically confer the disclaiming trustee’s rights on the other trustees.
The author of the trust in such a case shall either-

(a)  explicitly allow the co-trustees to proceed in case of any of the
member's disclaimer: or

(b) write a new trusl-deed.

CHAPTER-I1II
OF THE ADMINISTRATION OF THE TRUSTS

12.  Trusts to be regisiered.-—-No trust shall be functional unless it is registered under
this Act with the Director.
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13.  Application for registration.—(1) For cvery trust required to be registered under
this Act. the trustee shall apply to the Dircctor through the Assistant Director and shall
provide to the Assistant Director. along with the application, information regarding the
purpose, author of the trust, details of the trustees, beneliciaries of the trust and any other
natural persons exercising ultimate effective control over the trust as may be prescribed.

(2)  The application under sub-section (1) shall be made on such form and shall be
accompanied by such fce as may be prescribed.

Explanation:- In case of more than onc trustee., all the trustees shall nominate one
trustee who shall be responsible for the provision of information under this section.

(3)  The details of the information reguired 1o be provided under the sub-section
(1) of section 13 shall be in the prescribed manner.

(4)  The Assistant Director shall transmit the application alongwith the
information submitted under sub-scetion (1), to the Director for necessary verification and
registration.

14.  Verification of the application.-—The Director shall verify the contents and
particulars of the application received under section 13 from the Assistant Director, before
registration through the investigating or prosecuting agencics. as the case may be. who shall
submit the verification report to the Director within fourteen days of recciving the request
Irom the Director.

15.  Registration of the properties.---( 1) All movable and immovable properties must be
registered in the name of the trust under the Registration Act, 1908,

(2)  Without prejudice to the Registration Act 1908, the registration of the

properties must include the details of authors of the trust. beneficiarics. trustee, co-trustee, if

any, and any other natural person exercising ultimate effective control over the trust.

16.  Certificate of registration.-—(1) The Director. afier fulfillment of legal requirements
as mentioned in sections 13, 14 and 15 both inclusive of this Act. shall register the trust and
issue a certificate of registration to the trustee.

(2)  The Director, for the rcasons Lo be recorded in writing. may reluse the
registration of a trust il

(a)  the purpose of the trust is unlawful or the trust proceeds are suspected
Lo be proceeds of crime, as the investigating or prosecuting agencies
inform the Director under section 14 of this Act and the Director may
refer back the application to the law enforcement agencies for legal
action: or
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(b)  any of the members of the trust including author, trustees, beneficiary
or any other person exercising ultimate elTective control over the trust
are declared proscribed by the Ilome Department or associated with the
proscribed organizations under the Anti-Terrorism Act, 1997 or under
the United Nations Sccurity Council Act 1948, and in such cases the
Assistanl Director shall share the details of individuals with the
Ministry of Interior and Ministry of Forcign Affairs through the Home
Department: or

(c) the Distriet Intelligence Coordination Commitiee considers the trust a
threat to national security: or

(d)  the author of the trust. trusiee, bencliciary, or any person acting on their
behall” fail to provide the complete personal details required under
section 13 ol this Act for the registration and lunctioning of the trust; or

(e)  any other reason as may be preseribed.

17.  Renewal of registration.-—( 1} The rcgistration in respect of a trust shall be renewed
every year by the trustee in the manner and on payment of such (ee as may be prescribed.

(2) The trustee shall apply for rencwal of registration thirty days prior to the
expiry ol registration of the trust.

18. Power to inspeel record and compliance.—{1) The Assistant Director, the
Director, the Department may require for any information relating to the Trust [rom the
trustee for any purpose and shall have the power to inspeet such record of a trust at any
lime.

(2)  The Assistant Director summoning the record under sub-scetion (1) may share
with the competent authorities upon written request. through the Home Department,
information about the trust. trust assels. trust procceds. author of the trust, trustees,
beneliciary or any other person exercising ultimate effective control over the trust.

(3)  The Assistant Dircctor may also share the information under this section
relating to trust assets and beneliciarics with the reporting entity upon reguesi.

(4)  The Director. upon intimation by the Assistant Dircclor, may imposc financial
penalty up 1o rupees one (01) million, il a trustee or co-trustee. il any, as the case may be, is
found violating of the purpose of the trust or fails 1o provide the information under sub-
section (1).

(3)  In case of Lailure 1o pay the penalty under sub-section (4), the Director may
file a complaint in the court of Magistrate First Class against the trustees held responsible
for non-compliance under this Acl. and the courl may on conviclion, award imprisonment
which may extend o six months but which shall not be less than one month.
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The imprisonment granted under this section shall be for the non-compliance of the
provisions of this Act and shall be in addition Lo the financial penalty already imposed by
the Director,

(6)  The Director upon intimation ol the Assistant Director may impose [inancial
penalty up to rupees one (01) million, if a trustee fails to provide the information required
under sections 21 and 25, or fails to obtain and hold the information required under scction
26 of this Act.

(7Y In addition. the trustee shall also be liable for imprisonment of minimum three
months 1o a maximum of six months by the court of Magistrate First Class on the complaint
of Director, if he fails to make information available Lo competent authoritics as required
under suh-section (2) of section 21 or to the Department and Director through Assistant
Director for the purposes of sharing information under sub-section (3) of section 21.

(8  The Director may further take over the propertics of the trust or freeze its
assets or remove a trustce or a beneliciary from the trust and assign new trustees or
beneficiary through a legal order from a court ol original civil jurisdiction in case the trust
or trustee or beneficiary is convicted of a criminal offense. including terrorist financing,
money laundering or a threat o national sccurity.

(9)  No order under sub-scctions (2), (3), (4), (5). (6) and (7) shall b¢ passcd unless
the trustee is given an opportunity of being heard.

(10)  An appeal against the order passed under sub-sections (2), (3), (4). (5), (6) and
(7) shall be made in the lollowing manner, namely:

(a)  If the order is passed by the Director. appeal shall lic to the Secretary;
and

(b)  If the order is passed by the Magistrate First Class, appeal shall lie to
the Sessions Judge of the District concerned.

19. Power to obtain the registration record.-—The Department shall obtain the record
of registration of trusts from the Revenue and Estate Department of Government, which was
held by Revenue and Estate Department of Government beflore the commencement of this
Act, within a period of sixty (60) days from the date of commencement of this Act, and the
Department shall make the trusts record in conformity with the provisions of this Act.

20,  Register of trusts.——-(1) Both the Director at the Provincial level and the Assistant
[irector at the District level shall jointly maintain a registcr of the trusts in such manner, as
may be prescribed.

(2)  The register shall contain information, including but not limited to the name
and details of every trust, its purpose, author, trustees, beneficiaries, any person exercising
ultimate effective control over the trust and other information as required by the
Department.
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{3)  The details must also include information, if any, of the persons associated
with the trust whether living in Pakistan or outside Pakistan along with their residential
addresses.

(4)  The Department shall explain the extent of the details of individuals as
included in the sub-sections (1), {2) and (3) to be made public in the manner as may be
prescribed.

21.  Access to the information.—-(1) The Department and the Director through the
Assistanl Director may any time require any information relating to the trust from the
trustee and the trustee shall be bound to provide the information in the manner and in a
timely as may be prescribed.

(2)  For purposes of domestic and international cooperation, the competent
authorities may at any time require any information relating to the trust from the trustee and
the trustee shall provide the information in a timely manner as may be prescribed. Both the
request of competent authorities and response of trustee shall be routed through the Home
and Tribal Affairs Department of Government, in a timely manner as may be prescribed.

(3)  The reporting entity may, in the manner and in a timely manner as may be
prescribed, also obtain the information from the trustee about the details of trust assets,
residential addresses of trustees and details of beneficiaries, however such request and
responsc shall be routed through the Department.

22.  Legal arrangement for holding the property.—A trust can hold immovable and
movable property under its name or may sell or dispose of the property being held by it.
Such sale and purchase of property shall be responsibility of the trustee.

23.  The District Intelligenee Coordination Committee.-—(1) There shall be a District
Intelligence Coordination Committee in each district headed by the Deputy Commissioner
concerned and comprising representatives of police and intelligence agencies.

(2)  The District Intelligence Coordination Commitiee shall perform such
functions as may be prescribed in rules.

HAPTER-IV

OF THE DUTIES AND LIABILITIES OF TRUSTEES

24.  Trustee to execute trust.—(1) The trustee shall bound to fulfill the purpose of the
trust and 1o obey the directions of the author of the trust given at the time of its creation,
except as modified by the consent of all the beneficiarics being competent to contract.

(2)  Where the beneficiary is incompetent to contract, his consent may, for the
purposes of this section, be given by a principal civil court of original jurisdiction,
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(3)  Nothing in this section shall be deemed to require a trustee to obey any
direction when to do so would be impracticable, illegal or manifestly injurious to the
beneficiaries.

Explanation:- Unless a contrary inlention be expressed, the purpose of a trust for the
payment of debis shall be deemed to be-

(n)  to pay only the debts of the author of the trust existing and recoverable
at the date of the instrument of trust, or, when such instrument is a will,
at the date of his death: and

(b)  in the case of debts not bearing interest, o make such payment without
interesd.

25.  Truostee to disclose status.——A lrustee. or all of the trusices, as the case may be, shall
be bound to disclose the lact that they are trustees when entering into a business relationship
or carrying out an occasional transaction with a reporting entity.

26. Trustee to collect and hold information.—(1) A trustec or cach of the trustecs, as
the case may be. must colleet and hold information about the author of the trust, the trustees,
beneficiaries of the trust and any other natural person exercising ulimate effective control
over the trust to his satisfaction and requirement of the Department, before the execution of
the trust as mentioned in section 24 of this Act.

(2)  The trustce must provide the updated information under this Act to the
Assistant Director, in a timely manner as may be prescribed. In case of more than one
trustee, only one trustee shall be nominated by other co-trustees tor the purpose of provision
of information.

{3)  The trustee shall collect and hold basic information about the other service
providers o the trust including, but not linited to, investment advisors or managers.
accountants or tax advisors, and provide this information to the Assistant Dircetor even alier
the registration of the trust, in the prescribed circumstances and manner. In case of more
than one trustee, only one trusice shall be nominated by other co-trustees for the purpose of
provision of information. :

{4)  The delails of the information required to be collected and held under sub-
sections (1), (2), and (3) shall be prescribed.

(3 The trustees or the trustee shall further inlorm the Department and law
enforcement agencies il any illegal utilization of the trust money by the beneliciarics comes
to their knowledge alter or during the exceution of the Trust.

27.  Trustee to inform himself to state of trust-property.---A trustce shall be bound to
acquaint himself. as soon as possible-
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(a)  with the nature and circumstances of the trust property:

(b) o obtain, where necessary, a transfer of the trust property to himself;
and

(c)  subject to the provisions of the instrument of trust to get in trust moneys
invested or insufficient or hazardous security.

Hlusirations

(1) The trust-property is a debt outstanding on personal security. The
instrument of trust gives the trustce no discrelionary power to leave the debt so
outstanding. The trustee's duty is Lo recover the debt without unnecessary delay.

(2)  The trust-properly is moncy in the hands of one of two co-trustees. No
discretionary power is given by the instrument of trust. The other co-trustee must not
allow the former to retain the moncey for a longer period than the circumstances of the
case required,

28. Trustee to protect title to trust-property.—--A trustee shall be bound to maintain
and defend all such suits, and, subject to the provisions ol the instrument of trust, to lake
such other steps as. regards being had o the nature and amount or value of the trust-
properly. may be reasonably rcquisite for the preservation of the trust-property and the
assertion or protection of the title thereto.

Hlusirations

The trust-property is immovable property, which has been given to the author of the
trust by an unregistered instrument. Subject to the provisions ol the law for the
registration of the documents. the trusice's duly is 1o cause the instrument lo be
registered.

29.  Trustec not to set up title adverse to beneficiary.--—-The trustec must not for
himsell’ or another set up or aid any title to the trust-property adverse to the interest of the
beneficiary.

30. Care required from trustee.—A trustee is bound to deal with the trust-property as
carcfully as a man of ordinary prudence would deal with such property il it were his own
and in the absence of a contract to the contrary, a trustee so dealing not shall be responsible
for the loss. destruction or delerioration of the trust-property.

31. Conversion of perishable property.---Where the trust is created for the benefit of
scveral persons in succcssion, and the trust-property is ol a wasling nature or a lulure or
reversionary intercst, the trustee shall be bound unless an intention to the contrary may be
inferred from the instrument of trust, to convert the properly into property of a permanent
and immediately profitable character.
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32. Trustee to be impartial.—(1) Where there are more beneficiaries than one, the
trustee is bound to be impartial and must not cxecule the trust for the advantage of one at the
expense of another.

(2)  Where the trustec has a discretionary power. nothing in this section shall be
deemed to authorize the Court to control the exercise reasonably and in good faith of such
discretion.

33. Trustee to prevent waste.—-Where the trust is created for the benefit to several
persons in succession and one of them is in pussession of the trust-property. if he commits or
threatens o commit, any act. which is destructive or permanently injurious thereto, the
trustee is bound Lo take mcasures to prevent such act.

34.  Accounts and information.---A trustee or cach of the trusice, as the case may be, is
bound to-

(a)  keep clear and accurate accounts of the trust property and its income;

(b)  at all reasonable times, at the request of the beneficiary, to [urnish him with
[ull and accurate information as to the amount and state of the trust-properly:

(c)  shall update the information in a timely manner about the author of the trust,
beneficiaries, trustees or any other natural person exercising ultimate control
over the trusl. trust assets and its incomes;

Explanation:- The details of the information shall be prescribed in the
rules made under this Act.

(d)  getaccounts audited by a third party at least once in a year;
()  submit financial reports to the Assistant Director in every financial year; and

() shall maintain the information collected under this section and section 26 of
this Act for a period not less than the five years afier their involvement with
the trust ceases, or, the trust is extinguished.

35.  Investment of trust-money.—Where the trust-properly consists of money and
cannot be applied immediately or at an carly date to the purposcs of the trust, the trustee is
bound, subject to any direction contained in the instrument of trust 1o invest the money on
the following securities. and on na other-

(a) in promissory notes, dchenturcs, stock or other securities of a
provincial or federal Government:
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Provided that securities. both the principal whereof and the
interest whereon shall have been [ully and unconditionally guaranteed
by any such Government, shall be deemed, for the purposes of this
clause. to be securities of such Government: and

(b)  on any other security expressly authorized by the instrument of trust or
by any rule as may be prescribed in this behalf,

36.  Power to purchase redeemable stock at a premium.—A trustee may invest in any
of the securities mentioned or referred (o in section 35, notwithstanding that the same may
be redeemable and that the price exceeds the redemption value, and a trustee may retain until
redemption of any redeemable stock, fund or securilty which may have been purchased in
accordance with this section.

37.  Sale by trustce directed to sell within specified time.~—~Where a trustee, directed to
sell within a specilied time extends such time, the burden of proving, as between himself and
the bencficiary, that the latter is not prejudiced by the extension lies upon the trustee, unless
the extension has been authorized by a principal Civil Court of original jurisdiction.

38. Liability for breach to trust.—(1) Where the trustee commits a breach of trust, he
shall be liablc to make good the loss which the trust-property or the beneficiary has thereby
sustained, unless the beneficiary. has by fraud induced the trusice to commit the breach, or
the bencficiary, being competent to contract, has himself, without cocrcion or undue
influence having been brought to bear on him, concurred in the breach, or subsequently
acquiesced therein, with full knowledge of [acts of the case and of his rights as against the
lrustee.

(2) A trustee committing a breach of trust is not liable to pay interest except in the
following cases:

(a) where he has actually received interest:

(b)  where the breach consists in unreasonable delay in paying trust-money
to the beneficiary;

(¢)  where the trustee ought 1o have received interest, but has not done so;
or

(d)  where he may be fairly presumed 1o have received interesi:
()  where the breach consists in [ailure to invest trust-moncy and to

accumulate the interest or dividends thercon. he is liable to account for
compound interest with half-yearly rests at the same rate; and
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() Where the breach consists in the employment of trust-property or the
procecds thercof in trade or busincss, he is liable to account, at the
option of the beneficiary, either for compound interest with half-yearly
rests at the same rate, or for the net profits made by such employment.

(3)  The trustee shall be liable, in case of clause (a) of sub-section (2), to account
for the interest actually received. and, in cases of elauses (b), (¢) and (d) of sub-section (2),
to account for simple interest at the rate of six per cent per annum. unless the Court
otherwise directs.

39.  No set-off allowed to trustee.-—A rustce who is liable for a loss occasioned by a
breach of trust in respect of one portion of the trust property cannot set-off against his
liability again which has accrued 10 another portion ol the trust-property through another and
distinet breach of trust.

40.  Non-liability for predecessor's default.—Where a trusice succeeds another, he is
not, as such, liable for the acts or defaults of his predecessor.

41.  Non-liability for co-trustee's default.——(1) Subject to the provisions of sections 27
and 30 of this Act, onc trustce is not. as such, liable for a breach of trust committed by his
co-lruslee:

Provided that, in the absence of an express declaration to the contrary in the
instrument of trust. a trustee is so liable—-

(a)  Where he has delivered trust-property to his co-trustee without seeing to
its proper application:

(b)  Where he allows his co-trustee to receive trust-property and fails to
make due inquiry as to the co-trustee's dealings therewith. or allows him
to retain it longer than the circumstances of the case reasonably require;
and

(c)  Where he becomes aware oi a breach of trust committed or intended by
his co-trustce and either actively conceals it or does not within a
reasonable time lake proper steps to proteet the beneficiary's interest.

(2) A co-trustee who joins in signing a receipt for trust-property and proves that
he has not received the same is not answerable, by reason of such signature only, [or loss or
misapplication of the property by his co-trusice.

42.  Several liabilities of co-trustce.—(1) Where co-trustecs jointly commit a breach of
trust or where one of them by his neglect enables the other to commit a breach of trust, each
is liable to the beneficiary lor the whole of the loss occasioned by such breach.
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(2)  As between Lhe trustees themselves, if one be less guilty than another and has
had to refund the loss, the former may compel the latter, or his legal representative 1o the
extent of the assets he has received, Lo make good such loss and, if all be equally guilty, any
one or more of the trusices who has had to refund the loss may compel the others to
contribute.

(3)  Nothing in this scction shall be decmed to authorize a trustee who has been
guilty of fraud to institute a suil to compel contribution.

43.  Non-liability of trustee paying without notice of transfer by beneficiary.---When
any beneliciary's interest becomes vesied in another person, and the trustee, notl having
notice of the vesting. pays or delivers trust-property to the person who would have been
entitled thereto in the absence of such vesting, the trustee is not liable for the property so
paid or delivered.

44.  Liability of trustees where beneficiary's interest is forfeited to the Government.--
-When the benefliciary's interest is forfcited or awarded by legal adjudication to the
Government, the trustee is bound to hold the trust-property to the extent of such interest for
the benelit of such person in such manner as the Government may direct in this behalf.

45. Indemnity of trustees.——Subject 1o the provisions of the instrument of trust and of
sections 38 and 41 of this Act, trustees shall be respectively chargeable only for such
moneys. stocks, funds and securitics as they actually receive respectively, and shall not be
answerable to the one for the other of them. nor for anv banker. broker or other person, in
whose hands any trust-property may be placed, nor lor the insufficiency or deficiency of any
stocks. Tunds or securitics. nor otherwise [or involuntary losses.

CHAPTER-V
OF RIGHTS AND POWERS OF TRUSTEE

46.  Right to title-deed.-—A trustee is entitled to have in his possession the instrument of
trust and all the documents of title, it any. relating solely to the trust-property.

47.  Right to reimbursement of expenses.—-(1) Every trustee may reimburse himself, or
pay or discharge out of the trust-property. all expenses of property incurred in or about the
exccution of the trust. or the realization, preservation or benelit of the trust-property or the
pratection or support of the benceliciary.

(2) If the trust-property fails, the trustee shall be entitled te recover from the
beneliciary personally on whose behall he acled and at whose request, expressed or implied,
he made the payment, the amount of such cxpenscs.

(3)  Where a trusice has by mistake made an over-payment to the beneficiary, he
may reimburse the trust-property out of the heneficiary's interest. If such interest fails, the
trustee shall be entitled to recover from the beneliciary personally the amount of such over-
payment.
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48.  Right to indemnity from gainer by breach of trust.---A persan other than a trustee .
who has gained an advantage from a breach of trust must indemnify the trustee to the extent
of the amount actually reccived by such person under the breach and where he is
beneficiary. the trustee shall have a charge on his interest for such amount.

(2)  Nothing in this scction shall be deemed 1o entitle a trustee o be indemnified
who has. in committing the breach of trust, been guilty of fraud.

49.  Right to apply to Court for opinion in management of trust-property.-—- (1) Any
trustec may, without instituting a suit, apply by petilion to a principal civil court of original
Jurisdiction for its opinion, advice or dircction on any present questions respecting the
management or administration of the trust-property other than questions of detail, difficulty
or importance, not proper in the opinion of the Court for summary disposal.

(2) A copy of such petition shall be served upon. and the hearing thereof may be
attended by, such ol the persons interested in the application as the Court thinks fit.

(3}  The costs of every application under this section shall be in the discretion of
the Court to which it is made.

30. Right to settlement of accounts.---When the dutics of a trustee. as such, are
completed, he shall be entitled 1o have the accounts of his administration of the trust-
property examined and scitled and where nothing is duc to the beneliciary under the trust, ta
an acknowledgement in writing to that effect.

51.  General authority of trustee.——(1) In addition 1o the powers expressly conlerred by
this Act and by the instrument of trust, and subject 1o the restrictions, if any, contained in
such instrument. and to the provisions ol section 32 of this Acl, a trustce may do all acts
which arc rcasonable and proper for the realization, protection or benelit of the trust
property and for the protection or support ol'a beneliciary who is not competent 1o contract,

(2)  Dixcept with the permission ol a principal civil court of original jurisdiction, no
trustee shall lease trust-property for a term exceeding twenty one years from the date of
executing the lease, nor without reserving the best yearly rent that can be reasonably
obtaincd.

52.  Power to scll in lots, or either by public auction or private contract.-— Where the
trustee is empowered Lo sell any trust-property, he may sell the same subject to prior charges
or not, and either together or in lots. by public auction or private contract and either at one
time or al several times, unless the instrument of trust otherwise direets.

33.  Power to sell under special conditions Power to buy-in-and rescll.-—(1) The
trustee making any such sale may inscrt such reasonable stipulations either as to title or
evidence of title, or otherwise, in any conditions of sale or contract for sale, as he thinks fit
and may also buy in the property or any part thereof at any sale by auction. and rescind or
vary any contract for sale, and resell the property so bought in, or as to which the contract is
50 rescinded, without being responsible to the beneficiary for any loss occasioned therehy.
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54.  Time allowed for selling trust-property.—Where a trusiee is dirccted 1o sell trust
property or (o invest rust-money in the purchase of property, he may excrcise a reasonable
discretion as to the time ol clTecting the sale or purchase.

55.  Power fo convey.—lor the purpose ol completing any such sale, the trustee shall
have power to convey or otherwise dispose ol the property sold in such manner as may be
MCCessary.

56. Power to vary investments.—A lrusice may. at his diserction. call in any trust
property invested in any securily and invest the same on any ol the securitics mentioned or
relerred 1o in section 35 of this Act. and [rom time to time vary any such investments for
others ol the sume nature.

57. Power to apply property of minors, etc., for their maintenance ete.---(1) Where
any property is held by a trustee in trust for a minor, such trusiee may. at his discretion. pay
lo the guardians. if any. of such minor. or otherwise apply for or iowards his maintenance or
education or advancement in life, or the reasonable expenses of his religious worship,
marriage or luneral. the whale or any part of the income to which he may be entitled in
respect of such property and such trustee shall accumulate all the residue of such income by
way of compound interest by investing the same and the resulting income thercol from time
1o time in any of the seeuritics mentioned or referred to in section 35 of this Act. for the
benefit of the person who shall ultimately become entitled to the property from which such
accumulations have arisen:

Provided that such trustee may, at any time. il he thinks fit, apply the whole or any
part of such accumulations as il the same were part of the income arising in the then current
year. -

(2)  Where the income of the trust-property is insufficient for the minor’s
maintenance or education or advancement of life. or the reasonable expenses of his religious
worship. marriage or funcral, the trustee may. with the permission of a principal civil court
of original jurisdiction, but not otherwisc, apply the whole or any part of such property for
or lowards such maintenance. cducation, advancement or CxXpenscs.

(3)  Nothing in this scction shall be deemed to allect the provisions of any local
law for the time being in foree relating to the persons and property of minors.

58. Power to give receipts.—Any lrustees or trustee may give a receipt in writing for
any money. sceuritics or other moveable properly payable, transferable or deliverable 10
them or him by reason, or in the exercise, of any trust ol power and, in the absence of fraud,
such receipt shall discharge the person paying, translerring or delivering the same therelrom
and from sceing to the application thereof or being accountable for any loss or
misapplication thercof.
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59.  Power (o compound, ete.—(1) I'wo or more trustees acting together may. if and as
they think [it

(a)  aceept any composition or any security for any debt or lor any property
claimed:

(b)  allow any time for pavment of any debt:

(¢} compromise. compound. abandon. submit to arbitration or otherwise
settle any debt. account, claim or thing whatever relating to the trust:
and

(d) for any af those purposes, enter into. give. exccule and do such
agreements. instruments ol composition or arrangement. releases and
other things as to them scem expedient. without being responsible for
any loss occasioned by any act or thing so done by them in good faith.

(2)  The powers conlerred by this section on two or more trustees acting together
may be excercised by a sole acting trustce when by the instrument of trust. if any, a sole
trustee is authorized o execute the trusts and powers thercol!

(3} This section applics only il and as far as a contrary intention is not expressed
in the instrument of trust. il any. and shall have eflect subject to the terms of that instrument
and to the provisions therein contained.

6.  Power to several trustees of whom one disclaims or dies.---When an authority to
deal with the trust property is given Lo several trustees and one of them disclaims or dies, the
authority may be cxercised by the continuing trustees, unless from the terms of the
instrument ol trust it is apparent that the authorily is to be exercised by a number in excess of
the number of the remaining trustecs,

61. Suspension of trustee's powers by decree.-——-Where a decree has been made in a suil
lor the exceution of a trust. the trustce must not exercise any of his powers except in
conformily with such decree or with the sanction ol the court by which the decree has been
made. or. where an appeal against the decree is pending. of the Appellate Court.

CIHAPTER-VI
OF THE DISABILITIES OF TRUSTEES

62.  Trustecs cannot renounce after acceptance.——-A trustee who has accepted the trust
cannot aficrwards renounce it excepi-

{a)  with the permission ol a principal civil court of original jurisdiction. or
(b} 1t the bencliciary is competent o contract. with his consent. or

(¢) by virtue ol a special power in the instrument of trust.
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63. Trusiee cannot delepate.—A trustee cannot delegate his oflice or any of his duties
gither to a co-trustee or 1o a stranger. unless-

(a)  the instrument of trust so provides: or

(b) the delegation is in the regular course ol business; or

(¢}  the delegation is neeessary: or

(d)  the beneliciary. being competent to contract. consents to the delegation.

Explanation:- The appointment of an attorney or proxy to do an act merely
ministerial and involving no independent discretion is not a delegation within the
meaning of this scction.

64. Co-trustees cannot act singly.—When there arc more trustces than one. all must join
in the exceution of the trust. exeept where the instrument of trust otherwise provides.

65. Control of discretionary power.—Where a discretionary power conferred on a
trustee is not excrcised reasonably and in good faith. such power may be controlled by a
principal civil court of original jurisdiction.

66. Trustee may not charge for services.-—-(1) In the absence of express directions to
the contrary contained in the instrument of trust or of a contract to the contrary entered into
wilh the beneficiary or the court at the time of accepting the trust, a trusice has no night to
remuneration for his trouble. skill and loss ol time in exccuting the trust.

(2)  Nothing in this section applies 1o any Official Trustee. Administrator General,
Public Curator or person holding a certificate of administration.

67. Trustee may not use trust-property for his own profit,.—A trustce shall not use or
deal with the trust-property for his own profit or for any other purposc unconnected with the
lrust.

68. Trustee for sale or his agent may not buy.-—-No trustce whose duty it is 1o sell trust
property. and no agent employed by such trustee lor the purpose ol the sale, may, directly or
indirectly. buy the same or any interest therein. on his own account or as agent for a third
person.

69. Trusice may not buy bencliciary's interest without permission.——-(1) No trustee
and no person who has recently ceased to be a trustee. may. without the permission of a
principal civil court of original jurisdiction. buy or become mortgagee or lessee of the trust-
property or any party thereolt and such permission shall not be given unless the proposed
purchasc. mortgage or lease is manifestly for the advantage of the beneliciary.
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(2)  No trustee whose duty it is 1o buy or 1o oblain a mortgage of lease of particular
property for the beneficiary may buy it or any part thereol. or obtain a mortgage or lcase of
it. or any part thercof. tor himscll.

70.  Co-trustce may not lend to one of themselves.——A trusiee or co-trustee whose duty
it is to invest trust-moncy on mortgage or personal security must nol invest it on a mortgage
by. or on the personal sceurity of, himsellL or one ol his co-trustees.

CHAPTER-VI
OF RIGIHTS AND LIABILITIES OF BENEFICIARY

71.  Rights to rents and profits.——The bencliciary has. subject to the provisions ol the
instrument ol trust. a right to the rents and profits ol the trust-property.

72.  Right to specific execution.—(1) The beneliciary is entitled to have the intention of
the author of the trust specifically executed to the extent of the beneficiary’s interest.

(2)  Where there is only one benclficiary and he is competent to contract. or where
there arc several beneficiarics and they are competent to contract and all of one mind, he or
they may require the trustee to transfer the trust-property to him or them, or to such person
as he or they may direct.

(3)  When property has been transierred or bequeathed lor the benelit of a married
woman. so that she shall not have power Lo deprive herself ol her beneficial interest, nothing
in sub-section (2) applies to such property during her marriage.

73.  Right 1o inspeet and take copies of instrument of {rust accounts, etc.— The
beneliciary has a right, as against the trustee and all persons claiming under him with notice
ol the trust. to inspect and take copies of the instrument of trusl. the documents of title
relating solely Lo the trust-property, the accounts of the trust-property and the vouchers, if
any. by which they arc supported, and the cases submitted and opinions taken by the trustee
for his guidance in the discharge of his duty.

74,  Right to transfer beneficial interest.—1he beneliciary, il competent o contract,
may transfer his interest. but subject to the law for the time being in force as to the
circumstances and extent in and to which he may dispose of such inlerest:

Provided that when property is transferred or bequeathed for the benelit of a married
woman, so that she shall not have power to deprive hersell of her benelicial interest, nothing
in this scction shall authorize her to transfer such interest during her marriage.

75.  Right to sue for exccution of trust.——-Where no trustees are appointed or all the
trustees die, disclaim. or are discharged, or where for any other reason the execution of a
trust by the trustee is or becomes impracticable, the beneliciary may institute a suit lor the
execution of the trusl, and the trust shall. so far as may be possible, be executed by the Court
until the appointment of a trustee or new Lruste.
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76.  Right to proper trustees.—The beneliciary has a right subject to the provisions of
the instrument of trust that the trust-property shall be properly protected and held and
administered by proper persons and by a proper number of such persons.

Explanation:- The following are not proper persons within the meaning of this
section. namely:

(a) A person domiciled abroad;

(b)  an alien enemy: a person having an interest inconsistent with that of the
bencliciary: a person in insolvent circumstances:

{c)  unless the personal law of the beneficiary allows otherwise; and

(d) aminor.

77.  Right to compel to any act of duty.---The beneliciary has a right thal his trustee
shall be compelled to perform any particular act of his duty as such and restrain [rom
committing any contemplated or probable breach of trust.

78.  Wrongful purchase by trustec.-—(1) Where a trustee has wrongfully bought trust
property, the beneliciary has a right lo have the properly declared subject to the trust or
retransferred by the trustee, if it remains in his hands unsold, or, if it has been bought from
him by any person with notice of the trust, by such person. But in such casc the beneficiary
must repay the purchase-maoncy paid by the trustee, with intercst. and such other expenses, if
any. as he has properly incurred in the preservation of the property and the trustec or
purchaser must-

(a)  account for the nct profits of the property:

(b)  be charged with an occupation-rent, if” he has been in actual possession
ol the property: and

(¢)  allow the bencficiary o deduct a proportionale part of the purchase-
money il the property has been deleriorated by the acts or omissions of
the trustce or purchaser.

{(2) Nothing in this seclion-

(a)  Impairs the rights of lessces and others who. belore the institution of a
suit to have the property declarcd subjcct to the trust or retransferred,
have contracted in good faith with the trustee or purchaser; or

(b)  Entitles the beneliciary to have the property declared subject to the trust
or retransierred where he. being competent 1o contract, has himself,
without coercion or undue influence having been brought 1o bear on
him, ratified the sale (o the wustee with full knowledge of the facts of
the case and of his rights as againsi the trustee.
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79.  Following trust-property into the hands of third persons; into that into which it
has been converted.---(1) Where trust-property comes into the hands of a third person
inconsistently with the trust. the beneficiary may require him to admit formally, or may
institutc a suit or a declaration, that the property is comprised in the trust.

(2} Where the trustee has disposed of trust-property and the money or other
properly which he has received therefrom can be traced in his hands. or the hands of his
legal representative or legatee, the beneficiary has, in respect thereof, rights as mercly as
may be the same as his rights in respect of the original trust-property.

80.  Saving of rights of certain (ransferees.—(1) Nothing in section 79 of this Act
entitles the beneficiary to any right in respeet of property in the hands ol-

(a)  atransferee in good faith [or consideration without having notice of the
trust. either when the purchase-money was paid, or when the
conveyanece was exccuted; or

(b)  a transferce for consideration from such a transferee. A judgment-
creditor of the trustee atlaching and purchasing trust-property is not a
transferee for consideration within the meaning of this section.

(2)  Nothing is section 79 of this Act applies to money, currcncy notes and
negotiable instruments in the hands of a bona fide holder 1o whom they have passed in
circulation, or shall be deemed to afTect the Contract Act. 1872, section 115 of this Act or
the liability of a person 1o whom a debt or charge is translerred.

81.  Acquisition by trustee of trust-property wrongfully converted.-—Where a trustee
wronglully sclls or otherwisc transfers trust-property and allerwards himself becomes the
owner of the property. the property again becomes subjeet to the trust, notwithstanding any
wanl of notice on the part ol intervening transferees in good laith for consideration,

81.  Right in case of blended property.---Where the trustee wronglully mingles the trust-
property with his own, the beneliciary is entitled to a change on the whole fund for the
amount duc to him.

83.  Wrongful cmployment by partner-trustee of trust-property for parinership
purposes.—(1) If a partner. being a trustee, wronglully employs trust properly in the
business or on the account of the partnership on other partner shall be liable therefore in his
personal capacity 1o the beneficiaries. unless he had notice of the breach of trust,

(2} The partners having such notice are jointly and severally liable for the breach
of trust.

84.  Liability of beneficiary joining in breach of trust.—(1) Liability of beneficiary in
committing breach of trust arises where one ol several beneliciarics-
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(a)  joins in committing breach ol trust; or

{b)  knowingly obtains any advantage therefrom, without the consent of the
other beneliciaries: or

(¢)  becomes aware of a breach of trust committed or intended to be
committed, and either actually conceals it, or does not within a
reasonable time take proper steps to protect the interests of the other
beneliciarics: or

(d)  has deceived the trustee and thercby induced him to commit a breach of
trust, the other beneficiaries are entitled to have all his beneficial
interest impounded as against him and all who claim under him,
otherwise than as translerees lor consideration without notice of the
breach, until the loss caused by the breach has been compensated.

(2) When property has been transferred or bequeathed for the benelit of a married
woman, so that she shall not have power o deprive hersell of her benelicial interest, nothing
in this section applies to such property during her marriage.

85. Rights and liabilitiecs of bencficiary's transferee.—Every person 1o whom a
beneficiary transfers his intercst has the rights and is subject to the liabilitics of the
beneficiary in respect of such interest at the date of the transfer.

CHAPTER-VIII
OF VACATING THE OFFICE OF TRUSTEE

86. Office how vacated.---The ollice ol a trustee is vacated by his death or by his
discharge from his ofTice.

87. Discharge of trustee.-—The trustee may be discharged from his office only as
follows:-

(a) by the extinction of the trust;

(h) by the complction of his duties under the trust;

(¢) by such means as may be prescribed by the instrument of trust;
(d) by appointment under this Act of a new trustee in his place;

(¢) by consent of himsell and the bencfliciary. or, where there are more
beneficiarics than one, all the beneliciaries being competent to contract;

(n by the exccutive order of the Dircetor. il any, of the trustee;
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(g}  is convicted by a court in criminal case;

(h)y  [ails to fulfill any of the duty or abligation required under this Act; or

(1) has been penalized under sub-sections (4) and (5) of sections 18 of this Act; or
() by the court to which a petition for his discharee is presented under this Act.

B8.  Petition to he discharged from trust.-— Notwithstanding the provisions of section
24 ol this Act, every trustee may apply by petition to a principal Civil Court of original
Jurisdiction to be discharged from his office and, if the Court linds that there is sufficient
rcason for such discharge. it may discharge him accordingly and direct his costs to be paid
out of the trust-property. But where there is no such reason, the Courl shall not discharge
him. unless a proper person can be found Lo take his place.

89.  Appointment of new trustees on death, ete.-——(1) Whenever any person appointed a
trustee disclaims, of any trustee. cither original or substituted. dies, or is [ar a continuous
period of six months abscnt from Pakistan, or lcaves Pakistan for the purpose of residing
abroad, or is declared an insolvent, or desires to be discharged lrom the trust, or refuses or
becomes. in the opinion of a principal civil court of original jurisdiction. unfit or personally
incapable to act in the trust, or accepts an inconsistent trust, a new trusice may be appointed
in his place by -

(a)  the person nominated for that purpose by the instrument of trust, if any;
or

(b)  ifthere be no such person, or no such persen able and willing to act-

(i) the author ol the trust, if he be alive and competent W contract;
or

(it)  the surviving or continuing trustee or trustee for the time being;
or

(iii)  legal representative of the last surviving and continuing trustee;
or

{iv¥)  with the consent of the court; or
(v)  the retiring trustee, if they all retire simultaneously; or
(vi)  wilth the like cansent the last retiring trustee.

(2)  Every such appointment under this section shall be in wriling under the hand
of the person making it,
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(3)  On an appointment of new trustee the nuinber of trustees may be increased.

(4)  The Official Trustee may. with his consent and by the order of the Court, be
appointed under this scction, in any case in which only one trustee is to be appointed and
such trustee is to be sole trustee.

(5)  The provisions of this section relative to a trustee, who 1s dead include the case
of a person nominated trustee in a will but dying before the testator. and those relative to a
continuing trustee include refusing or retiring trustee if willing to act in the execution of the
power.

90. Appointment by court.-—{1) Whenever any such vacancy or disqualification occurs
and it is found impracticable to appoint a new trustce under section 85 of this Act, the
beneficiary may, without instituting a suit, apply by petition to a principal civil court of
original jurisdiction for the appointment ol a trustee or a new trustee, and the courl may
appoint a trustee or a new trustee accordingly.

91. Rule for sclecting new trustees.—In appointing new lrustees, the court shall have
regard-

{a) 1o the wishes of the author of the trust as expressed in or to be inferred from
the instrument of trust;

(b) to the wishes of the person, if any, empowered to appoint new trustees;

(¢)  to the question whether the appointment will promote or impede the execution
of the trust; and

(d) where there are more beneficiarics than one, Lo the intercsts of all such
bencficiarics.

92.  Vesting of trust-property in new trustees - Whenever any new trustee is appointed
under scction 89 or scction 90 of this Act, all the trust-property for the time being vested in
the surviving or continuing trustees or trustee, or in the legal representative of any trustee,
shall heccome vested in such new trustee, either solely or jointly with the surviving or
continuing trustees or trustee as the case may require.

93. Power of new ftrustees.—[Every new trustce so appointed, and every trustee
appoinled under section 89 by a court under scction 90, cither before or afier the
commencement of this Act, shall have the same powers, authorities and discretions, and
shall in all respects act, as if he had been originally nominated a trustee by the author of the
trust,

94.  Survival of trust.—On the death or discharge of one of several co-trusiees, the trust
shall survive and the trust-property shall pass to the others, unless the instrument of trust
expressly declares otherwisc.
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CHAPTER-IX
OF TIHE EXTINCTION OF TRUSTS

¥5.  Trust how extinguished.-—(1) A ftrust is extinguished in the following manner,
namely:

(a)  when its purpose is completely fulfilled; or

(b)  when the Director considers and has sullicient reasons to believe that
the activities ol the trust are included in sub-scection (2) of section 16 of
this Act and rccords reasons in the order to extinguish the trust; or

(c)  when the fulfillment of its purpose becomes impossible by destruction
of the trust-property or otherwise; or

(d)  when the trust, being revocable, is expressly revoked:

Provided that reasonable defense opportunity has been given to
the trust in case of clause (c).

(2) A trust extinguished under clause (c) of sub-scction (1) shall have the right to
prefer an appeal o the Department within thirty days of the order of extinguishment.

96.  Revocation of trust.---(1) A trust crcated by will may be revoked at the pleasure of
the testator.

(2) A trust otherwise created can be revoked only
(a)  where all the beneficiaries are competent 1o contract by their consents;

(b)  where the trust has been declared by non-testamentary instrument or by
word ol mouth-in exercise of a power ol revocation expressly reserved
1o the author of the trust; or

(e} where the trust is for the payment of the debts of the author of the trust,
and has not been communicated to the creditors at the pleasure of the
author of the trust.

Hlustration

A conveys property to B in trust to sell the same and pay out of the proceeds the claims of
Als creditors. A reserves no power of revocation. [f no communication has been made o the
creditors. A may revoke the trust. But if the creditors are partics to the arrangement, the trust
cannot be revoked without their consent.
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97.  Revocation not to defeat what trustees have duly done - No trust can be revoked
by the author of the trust so as to defeat or pre] udice what the trustees may have duly done in
execution of the trust.

CHAPTER-X
OF CERTAIN OBLIGATIONS IN THE NATURE OF TRUSTS

98, Where obligation in nature of trust is created.—An obligation in the nature of a
trust is created in the following cases.

99.  Where il does not appear thai transferor intended to dispose of heneficial
interest.—Where the owner of property transfers or bequeaths and it cannot be inferred
consistently with the attendant circumstances that he intended to dispose of the beneficial
interest therein., the transferee or legatee must hold such property for the benefit of the owner
or his legal representative.

100. ‘Transfer to one for consideration paid by another.——(l1) Where property 1
transferred to one person for a consideration paid or provided by another person, and it
appears that such other person did not intend 1o pay or provide such consideration for the
benefit of the transferce, the transferee must hold the property for the benefit of the person
paying or providing the consideration.

(2)  Nothing in this section shall be affect the provisions of the Code of Civil
Procedure. 1908 (Act No. V of 1908).

101. Trust incapable of exccution or executed without exhausting trust-property.---
Where a trust is incapable of being executed. or where the trust is completely executed
without cxhausting the trust-property, the trustee, in the absence of a direction to the
contrary. must hold the trust-property. or so much thereof as is unexhausted. for the benefit
of the author of the trust or his legal representative.

102. Transfer for illegal purpose.—-Where the owner of properly transfers it to another
for an illegal purpose and such purpose is not carried into execution, or the transferor is nol
as guilty as the translcree, or the effect of’ permitting the transferee 1o retain the property
might be to defeat the provisions of any law, the transferee must hold the property for the
benefit of the transleror.

103. Request for illegal purpose.---Where a testator bequeaths cerlain property upon trust
and the purpose of (he trust appears on the face of the will to be unlawful. or during the
testator's lile-time the legatee agrees with him to apply the property for an unlawful purpose,
the legatee must hold the property lor the benetit of the testator's legal representative.

104. Bequest of which revocation is prevented by coercion.--—-Where property 1s
bequeathed and the revocation of the bequest is prevented by coercion. the legatee must hold
the property for the benelit of the testator's legal represcntative.
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105. Transfer pursuant io rescindable contract.—-Where property is transferred in
pursuance of a contract which is liable to rescission or induced by fraud or mistake, the
transferee must, on recciving notice to that effect, hold the property for the benefit of the
transferor, subject to repayment by the latter of the considcration actually paid.

106. Debtor becoming creditor's representative.—--Where a debtor becomes the executor

or other legal representative of his creditor, he must hold the debt for the benefit of the
persons interested therein.

107. Advantage gained by fiduciary.—Where a trustee, exccutor, partner, agent, director
of a company, legal advisor, or other person bound in a fiduciary character to protect the
interests of another person, by availing himsell of his character, gains for himsell any
pecuniary advantage, or where any person so bound enters into any dealings under
circumstances in which his own interests are, or may be, adverse 1o those of such ather
person and thereby gains for himselfl a pecuniary advantage, he must hold for the benefit of
such other person the advantage so gained.

108. Advantage gaincd by exercise of undue influence.-—- Where, by the exercise of
undue influcnee, any advanlage is gained in derogation of the interests of another, the person
gaining such advantage without consideration, or with notice that such influence has been
exercised, must hold the advantage for the benelit of the person whose interests have been so
prejudiced.

109. Advantage gaincd by qualilicd owner.—Where a tenant for life, co-owner,
mortgagee or other qualified owner of any property, by availing himself of his position as
such, gains an advantage in derogation of the rights of the other persons interested in the
property, or where any such owner, as representing all persons interested in such property,
gains any advantage, he must hold, for the benefit of all persons so interested, the advantage
so gaincd, but subject to repayment by such persons of their due share of the expenses
properly incurred, and to an indemnity by the same persons against liabilitics properly
contracted, in gaining such advantage.

110. Property acquired with notice of existing contract.——Where a person acquires
property with notice that another person has entered into an existing contract affccting that
property, of which specilic performance could be enforced, the former must hold the
property for the benefit of the latter to the extent necessary to pive effect to the contract.

111. Purchase by person contracting to buy property to be held on trust.— Where a
person contracts to buy property to be held on trust for certain bencficiaries and buys the
property accordingly, he must hold the property for their benefit to the extent neeessary 1o
give cflect to the contract.

112. Advantage sccreily gained by one of several compounding creditors.— Where
creditors compound the debts due to them, and one of such creditors, by a sccret
arrangement with the debtor, gains an undue advantage over his co-creditors, he must hold
for the benefit of such creditors the advantage so pained.
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113. Constructive trusts in cases not expressly provided for.---In any case not coming
within the scope of any of the preceding sections, where there is no trust, but the person
having possession of property has not the whole benelicial interest therein, he must hold the
property for the benefit of the persons having such interest, or the residue thereof, as the case
may be, to the extent necessary to satisfy their just demands.

114. Obligator's duties, linbilitics and disabilitics.-—The person holding property in
accordance with any of the preceding sections of this Chapter must, so far as may be,
perform the same duties. and is subject so far as may be, lo the same liabilities and
disabilities. as if he were a trustee of the property for the person for whose benefit he holds
it:

Provided that-

(a)  where he rightfully cultivates the property or employs it in trade or
business. he is entitled to reasonable remuneration for his trouble, skill
and loss of time in such cultivation or employment; and

(b)  where he halds the property by virtue of a contract with a person for
whose benefit he holds it, or with any one through whom such person
claims, he may, without the permission of the Court. buy or become
lessee or mortgagee of the property or any part thercol.

115. Saving of rights of bona fide purchasers.--—-Nothing contained in this Chapter shall
impair the rights of transferces in good laith for consideration or crecate an obligation in
evasion ol any law for the time being in force.

CHAPTER-XI
MISCELLANEOUS

116. Power to make rules.-—The Department shall make rules to functionalize this Act
within a period not later than the Sixty (60) days from the date of enactment of this Act.

117. Power to interpret.—(1) The Scerctary of the Department can exercise arbitrary
powers to clarify any confusion arising out of interpretation of the sections ol this Act:

Provided that the Secretary shall-
(a)  refer to the illustrations or explanations mentioned in this Act; and

(b)  consult the Law, Parliamentary Affairs and Iluman Rights Department
ol Government.

(2)  Nothing contained in this section may be interpreted contrary to the judgments
of High Courts or Supreme Court of Pakistan, as the case may be.



215 KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 25" AUGUST, 2020.

118. Repeal and savings.---(1) The Trust Act, 1882 (Act No. 11 of 1882) is hercby
repealed to the extent of Khyber Pakhtunkhwa.

(2)  Notwithstanding the repcal of the alorcsaid Act, anything done, action taken,
rules made or notifications issued under the aforesaid Act, so far as it is not inconsistent with
the provisions of this Act. shall be deemed to have been made. done or taken under this Act
and shall have cffect accordingly.

(3)  Any document referring to the repealed Act shall be construed as relerring to
corresponding provisions of this Act:

Provided that all the trusts registered in the Province ol Khyber Pakhtunkhwa under
the repealed Act, shall be registered alresh under this Act within a period of six months.
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PROVINCIAL ASSEMBLY OF KHYBER
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