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(i) Mst. Kalsoom Malik’s case (1996 SCMR 710)
(4i) Noor Hassan Awan (2001 SCMR 367)
(iv) Ayyaz Baig’s case (2002 SCMR 380)
(v): Dzewoo Corporation’s case (2004 SCMR 1213) .

(vi) Muhammad Afzal’s case (2004 SCMR 1348)

(vif) M/s. PIA’s case (2004 SCMR 1737)

.(.'#.i'ii) Sh Muuh-ammid Amjac{"s case (P-’LD 2004 SC 32) ..
(ix) Syed Wajitiul Hassan Za.i-'d'i’slc.as'e"'CP'L'DI 2@’54 SC801) ,

6. -In the interest of justice and fairplay we have re-examined the
case keeping in 'view ithe aforesaid principles with regard {o-review of the|

- judgment of the apex court under. Article 188 of the Constitution, The|. :
learned counisel for the petitioner has failed {0 bring the'case within the]
parameters prescribed by this Court in the aforesaid judgments, ‘We do,
not find any infirmity or illegality in the impugned judgment, therefore
review petition has no force and the same is dismissed, 5y

M.H./G-31/5C | Review dismtissed,
20108 C M R 1886

{Swupreme Court of Pakistan] | ‘

Present: Nasir<d-3udk, Raja Fayyaz Akme_d, Jawwad S, Khm@{ .
Ratmal Higsain Jafferi and Tariq, Parver Khan, 1

ol L MUHAMMAD AZAM DAVT and others-dppclinn
A ORI e———

M @/ R SPEAKER BALOCHISTAN PROVINCIAL ASSEMBLY

o aand others---Respondents -

2009, 23 and 240l 2000, © © U e
(On ‘ppeat from tie judgmerts ‘of the Balochisten ' High Oour

oly ' dated 20-12-1995 ,pass:%i P 328'0f 1995, Lahore High. Court “dated
15314997 in W.P. 1616 0f 1995, tated 23-7-1997 in, W 1.1569 of 1997, |
Rederal Service Tribuaal dated 2- 10-2006 in Appeal: No.369 (R)CS of

[ il Appedts Noi. 1315"or 1996, 844 of 1597 1147 ot 1987, 06 of
2004 and dated 6-10-2009 in Appeal No. 521(R)CS of 2006).

SCHR
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20101 - Mhharrunad Azam Davi'v. Speaker Balochistan Provincial 1887
Assembly (Nasir-ul-Mulk, J.)

(a) Constitution of Pakistan {I 973 )=

B ----dirts. 87, 127, 208 & 2]2(3)—--Leave to appeal was granted by
E’ Supreme Court to determine whether or not, the petitioner being an
8 employee of Provincial Assembly, fell within the scope of f:‘ne definétion
%‘;r of “civil servant’. fp. 1889] A .

(35} Constitution of Pakistan (1973 j
5----Am 87, 127, 208, 221 & 240--Service Tribunals Act (LXX of

Wl

’%1973), S. d4---Employees of Constitutionai badies---Parliament/’
. (Provincial Assembly)---Status=--Civil  servants---Service Tribunal,

' Service Tribunal by employees of Constitutional bodies---Validity---
Staras of einployees of Constitutional bodies as to whether or not they
" were civil servants for the purpose of being amenable 10 Jurisdiction of
' Service Tribural depended upon whether or not the Parl:amer:( had
‘ { been conferred power lo regulate the terms and canditions af service of

i such employees---In case the Parliament had been bescowed with such

f power, either specifically, like in Arts, 87 and 221, qf, the: Constitution
. or generally as in Arl. .24G of the Coumrurzon whether ar not
i exercised, the employees of such a body would be civil servarits-—
© Applying such principle, Art, 87 read witk Art. 127 of the Consnmﬁcn
5' cxpressly enabled ihe Parliament and mencxai Asseuiblies, as the
© case might be, to make laws for reguiatwn of the terms and conditivus.

of service of the employees af re.specz‘we e:(ablzshments-—ﬂ‘mpiﬂyws of
 wach :bad:es were,: therefore, .civil ;cmauts-—-!udgvn nt of Service

Tribunal, dechnmg Yo exercise Jumdwth WGS séd aside and’ @peaz’ ;
filed by appellant was deemed to be pending bzf@re Servrce Thbam&?—-- i

 Appeal was allowed. [p. 18981 B & C

. Muhammad Mubeen‘us-Salam- ¥, Federa«tlon of Pakastan PLD-
. 2006 SC 602; Shaukat Ali Bokhari-v.. Secretary, ‘National Assemibly

Secretariat PLD. 1997 SC 877; Stiahid Igbal v. ‘Government of Palistey
- 1995 SCMR. 660 Hadi Bux v. Governmcnt of Sindt and another PLD

1994 SC 5325 Shahid Iqbal v, Govérnment of Pakistan ﬁﬂd anﬂthcx 1995

SCMR 660; Government of the Punjab v, - Mubarik A%’ "fhan and 8
- others PLD 1993 SC.375; Registrar Suprcme Court. of Pakistan v. Qazi.
Wali Muhammad 1997 SCMR 141; . Abbas-v:. Tlhe. Hen ble Chief Justice

1993 SCMR 715; Manzseor Hussam Y. Pronncc of the Punjab: &989;?-&40
{CS) 42; Mubarak Ali Khan v, government of; the Punjab- 1990 CLC 136

-and: Chief ‘Eiccuon Camrmmoner of, Pakistan v Mass Na.srecn Pcnfez

-r 4 " . ‘” o Petsi

200‘9 SCMR 329 ’rc'f,.

Hafiz SA Rehman, Semior Advec.z;c Suprcmse Cour»i fm-'

 Appeltants (in Civil Appeal No.1513 of 1996).

SCMR

jansdtc.aon of-—Dispute was with regard (o invoking gf Jumdec{mn af :
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0 General and M, Akram DR, Lahore High Court for the Government.of %

I Litigation Officer for Respondents (in Cu vi Ap.pr:&’l No .96 of 2@@9)

ik

1888 SUPREME CCURT MONTHLY REVIEW (Vol. Xtllt 4
Nemo. for Appelianisx(in Civil Appeal No. 844 of 1997), i
Zahid Farani, Advocate Supreme Court and M,S. Khattal,, ‘g

Advocate-on-Record for Appellants (m Civil Appeal No.1187 of 1997).

Appellants in person (in Civil Appeal No.96 :o-f'QUOQJ. Gl

Raja Abdul Ghafoor, Advocate-on-Recerd: for Appetiants (i
Civil Appeal No.23 of 2610). ' :

Abdul Rehman Siddigui, Advocate Shprme Court for
Appellants (in Civil Appeal No:24 of 2010).

Raja M. Afsar, Advocate Supreme Court for Respondent No. [ 4
end 2 (in Civil Appeal No,1513 of 1996). . '

Respondent No, 3 ex parte (in’ Csml Appeal No.1513 of 1996)

Ra_,;a Abdul Ghafoor, Advoyatcﬂn&l,ecm.d {er -[he Fedcratwn-(m;
le Ap,pc&'{ No. 844 of 1997) i -

Ki, M. Haris AG; Punjab, Seced Yousat,. additions] Adwocate--

ngab (in Civil Appeal No.1187 of 1997). -
Raja Abdul Ghafoor, Advocate-on-Recond and Saadat H. ¥han

Nemo for others (in le Appeal No. 95 of 2@@9}

: Heider Hussain, Adwacatc Supram«e Com and M.S. Khattak,
Advocaie-on-ﬂeceard for Respouden{ No 2 {in Ondl Appeal No, 23 of §
2@10) :

Nemo for .o{he-r-s- {in Civil -Appe.afi No. "?3 -'GT ’9'@?‘0) -

‘Haider Husszin Advocate Supreme Court and M.8 . Khattak,
Advocate-on-Record for Respondent No. 2 (in Cnrl Appczﬂ Mo.24 of
2010), ok

: Ra;a Abdul Ghafoor, Admoa%e»w-&%{:qord'sfo'rﬁhe fRedfér.-é'tiQn (iﬁ
CA 24 of 2010). n
Abid Sagi, 'Depuw &dwca{e-ﬂanam cand Ch; &MIM All

Advocate-on-Record for R&spendems N&Sﬂ and 2 (?m Gndl #&*ppeal
No.24 of 36.[»09

f&h :Harqs Ahmed, Ad%cate Garaemfi *Pun}&b ?&ﬁﬂ M. M*ram
Dy, R. {Lahore HC} fﬁh Remﬁdem No. 3 (@n Cindi .ﬂppﬂa"l No. 2-:1 of
2@1@) - , ;

Date@fheamﬂﬂ 27th May, wm B _'_,

soan .
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' Astam Shami, wes.2- gud.l

. Apprehending, hisropel
appeilant . filed it @em& 3

&

iGlQ] Muhammead Azam Davi v. Spea sker Balochistan Provincial 1889

Assembly (Masir-ul- Mulk, J.)
JUDGMENT

NASIR-UL-MULK, J. _-Muhammad Azam Davi, ' the appeliant .
4 Civil Appeal No. 1513 of 1996, was serving as Assistant Secretaty
BPS-17) -in_the Secretariet of Balochistan Provm-:;ml Assesmbly. The
’eapondcnt Khatr iviuliamrme _Shahwam, who was then sorving @s
protodol Officer in the' Secretanat, Was appomte-d a5 Deputy Secrelary,
BPS-18) by wrensfer by notification dated 6-4-1995. The appeltant
assaﬂed the legality of the said nouﬁcavi@n befdn: the -r,Baioomscan ngh.-
Court, through & Ce-nm{nmonal petition, ,pcayiri-g '-
respondent belonged to & different category of service he was nat eligible
for appointruent 10 the - said post and. that instead the appellant. Be
considered for such appmi.mcm Without disoussing the merits of
the plea of the appellant, the Consututio{aal petition’ was dismissed
on 20 12-1995, oa the ground of its’ ﬂcm-ma:ntamabl.my The Court held..
that as the appeiim{ was & civil servant zad the question raised related to
s chgqbf.hty 10 be apﬁ}omted {o a posty the maler. fell mfnm the,
exclusive 5urwdz¢hun of the Service Tribu bunal. Leave 10 appca‘l ‘the .
contents whereo! would e r&gamdaced later, wres gmmed 10 the appeliant g
oa 18-6-1996 10 determine wchether ©F qot, ‘the appeiim{ bvmg @7 &
m@loyee of the vamcaal Aﬁsentbly. {e!l “within - the m'pe of tae:

definition of "ciwil sc-want

2. Syed Shaunai Ah Bokhari, appeﬂan i Cm.l Appeal No, 844 o
1997, was, Sery ing &s Addm oral Secretaty: CBPS -21) ia the. Seca‘etm.a{ of
the National Assembly. He wes suspeaded by the order of the Speaker of
the Assembly oad 16-4-1996: His represemation for reinstatenient Was
acoepted by the Speaker 01 14-5-1996. Howevet, fve was. reinstated with -
effect -from {be date of 1he motification jssued ‘R’ 18-9-1996. : The '
ap,pcilam chalienged he validity: of- this mtxﬁc.am@n pefore the.. La%mrc-
High Court. His. pcuum SRS =d15rmssad on the gronad: | that being,a civil -
sérvent his petition was ba:rred under Arficte 242 of the ‘Constitution. ‘To
detepmine | his gtatus: in the’ 1ight of the prev&c}us judg Uments off this C@uﬁ
1cave 10 appcai e graﬁwd on'8-7-1997. . -

D

: e_fﬁccr in. {31 - 550 rdmasl.e gwiaclasg of.
Puajab and-w2s sent 08 ,pu{amea 1o the Ninisiry ot Law, Justioe 20d
Human Rxgh%s mwsma i the year. &%’4 {n the year, 1995, his s ices

were,. pleced fhe, . S auonﬁl Awemb’l_yl_._‘s‘ecremfmt.-
_of Punjab, "

po&al of . :.u_‘.a s
cial. servi

jon- 10 the . ju : _
fore, b ore- High’ Cort, - claiming
pcﬁmneﬂt ‘sbsorption; in the. M ﬁs&em Jy Secretariat. The it -
ition HWas msmw.-:-cd on 13-5- 199’ on e grouwrd;. mte alig, that the |
Bppﬂﬂall{ being 2 .l_w_":Sﬂﬂ it coddd | ot invoke the’ Gensiuuwam‘l :
511&'15{3‘1::@01:1 of thaa Hwh Cou:{ m view of - tbﬁ at camamcd in Amcie SR A

SOME

‘.5, ‘The appe&im{ in: ’Cwi"l Appeal a-»ee 187 0[ 199? Mub.amm*ﬂ' %

“

b
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of the Constitution. In the light of the grant of leave in (wo ciwies
referred to above, leave to appeal was also granted to the appelhil
on 8-10-1997. Prior to this a Single Judge-in-Chambers had, ou
31-7-1997, suspended a notification -dated 5-7-1997 repatriating (he
appellant to his parent department. The order of suspension has remaingy
in operation since then, We have been informed that the appelfant has 0
the meanwhile reached the age of superannuation. . '

4. In Civil Appeal No.96 of 2009, filed by Malik Ghulam Jillagl,
arising from the judgment of the Federal Service Tribunal, the Tribund]
(ook a different view. Dismissing the appeal of the appellant against Iy
placement in the seniority list the Tribunal held that the appeilant being
an employee of the' National Assembly Secretariat was not a civl]
servant, The Tribunal took this view in the light of the judgments of thiy
Court in Muhammad Mubsen-us-Salam v, Federation of Pakistan (PLD
2006 SC 602), Shaukhat ‘Ali .Bokhari v. Secretary, National Assembly
Secretariat (PLD 1997 SC 877) and Shahid Igbal v. Government ofhe
Pakistan (1995 SCMR 6§O). : - )

5. Civil Appeals Nos. 23 and 24 of 2010, arise from the judgment:
of the Federal Service Tribunal dated 6=10-2009, whereby the appeal of
the' respondent, Sikandar Hayat Khattak, Stenographer in the Senatd;
Secretariat, was allowed and he was grasted seniority from the date
his first appointment as Stenotypist, The Chaivman Senate has impugn
the said judgment in Civil Appeal No.23 of 2010, and Abid Fara
whose seniority has been affected, has filed Civil Appeal No. 24 9
2010. N L

6. Leave to appeal in the first of these ‘cases was graated {9
Muhammad Azam Davi on 18-6-1996 and since divergent viei.i.*s"';""“
different. cases decided by this Court were. highlighted in the 1eal!
granting order, it is appropriate to reproduce the same imextensoi--

© “In:exercise of powers conferred up&ml.him- under Rule 'i‘O_.oﬁ:-Lt}F
Balochistan -Provincial Agsembly’ Secretariat - (Recruitment)
‘Rules, 1973. and- on _recommendations - of the Promoti
. Commitiee, Speaker; Baldchistan Provincial -Assembly, 'vidg
Notification dated "the 601 “April, 1995, I:sg;’i;’ié‘imed_jr}esp@'ﬁdé
No.2 ‘o 4 mewly-created. post ‘of Deputy ‘Secnetaty (B-18) by
transfér who was aiready serving in'the ‘Balochistan Provine
“Assembly as Protogol Officer (B-18). The petitioner,: who clai
10 be ‘senior to respondent No. 2 made“d representation’ to :the
" Governor, Balochistan and having failed’ to ‘get* any . responises
filed Constitutional Petition No.328 of :1995.id the High ' Colitl
of Balochistan, Quetta, which was “dismissed by ‘@ Eearﬂ’

" Division Bedch vide order dated 20-12-1995 aad while rel,

SCMR

L]



Muhammad Azam Davi v. Speaker Baiochistan Provincial
Assernbly (Masir-ul-Mulk, )

on the law: laid dowa by this Court in Hadi Bux v. Government
of Siadh and another (PLD 1994 SC 532) it was held that the
petitioner despite being the employee of the Balochistan
4 Provincial Assembly "was holding a civil post in conmection
v " with the affairs-o{ﬁprovince"'Lhe-refore, he was covered by the
_definition of section 2(a) of the Balochistan Civil Servants Act
(IX of 1973) for the purpose of invoking the jurisdiction of the
Balochistan Service Tribunal. The petitioner sceks leave 10
appeal against this judgment of the High Court of Balochistan.,

learned Judges in the High Court while making reference (o the
case of Hadi Bux supra have not taken notice of the case of
‘Shahid Igbal v. Government.of Pakistan and another (1995
SCMR .660) wherein .contrary view had been expressed. It was
next submitted that in.this context the principie enunciated by-
this ‘Court inthe case of Government of the Punjab vs. Mubarik
Ali Khan and 8-ottiers (PLD 1993 SC 375) was followed helding:
that, the employees of :the High Court Establishment would. fall C g
within. the definition .of. service.of Pakistan and bave been taken . .
10 'bq.-.empioy\ed-:-in__cqnnac-_tio'n__wit‘h the affairs of a Province for

. the. limited purpose of upholding their claim for Secretarial |
Allowance. . But. the ouster of ~jurisdiction of the High Court .
.uader:Article 212 of {he-Constitution was not &pp roved., . =

2. Learned counsel for the petitioner has contended that the

3, Leave {0 appeal is, {herefore, granted to the petitioner to
examine” whether the ‘fearned. ‘High ‘Court of Balochistan had ‘.
correcily’ held that 2n ‘employee of the. ‘Balochistan P&'-Q#"‘incei'gf,
Assembly was-a Civil Servant and entitied as such to maintain'en
appedl in Tespect oferms’ and conditions of his service under the "
'Ba-'Io;':.his'-tai-n"_Sé.rv'-ic.e Tribunals Act, 197477 e

[
o+

¢

Assistant Secretary
Khyber Pakhtunkhwa
Assembly

7. After leave was granted in the above case, '-znot-her' potition was
filed by S-ysd,js-haqk_e.gt_;f%.fl.-i-Bq:kiaa-r»i involving the ‘same’ question as 10
. whether the petitioner serying in the National Assemibly Secretariat was 2
- civil servant, Leave (0-appeal was granted (o -him with. reference to:the
| same judgments. cited .in the. leave  granting. order. in the case “of
+ Mubemmad Azam, Davi_with-the .addition of a later judgment Registrar
. Supremae Court of Pakistan v. Qazi Wali Muhammad {1997 SCMR' 144). "

G e s e S b S L

& - 8. The ‘judgments ‘méntioned. i the leave granting order ‘and cited

5t the ‘bar ‘can broadiy be divided -irito two, categories, one involving

i employees of thé establishment of the Supreme Court of Pakistan and the .

;. HWigh Courts -and the “other 'relating those serving in the Howses of =
¢ Parliament or the Provincial Asseriblies, TN T e,

9, Im 1hc;.fi;‘s:_t\..categéty-ﬁ‘la;ll-'-"th."': ;juﬁgmen;s in. M:g"ba's v. The i?{géi.'.b!c_.'“;




1892 SUPREME COURT MONTHLY REVIEW [Vol. XL

Chief Justice (1993 SCMR 715), Government of the Punjab v. Mubarik
(ibid) and Registrar Supreme Court of Pakistan v, Qazi Wali Nuhammid
(ibid). In the second are the cases of Hadi Bux v. Government of Sindls
and Shahid Igbal v. Goverament of Pakistan (ibid), The cases before ui
belong to the second category. This distinction is to be kept in mind
 while examining the manner in which the Courts have dealt with eacl)
category in determining whether or not employees, of these institutiond
are civil servants for the purpose of scelana redressal of their grievances

before the Service Tribunals.

S 10.- It will be useful to first have 2 lock at the case law releting Lo
the-status of the emp!ayees of the estabhshmem.s of the Supremc Court of
Pakistan and ' the High Courts, as it provides wuseful guidance to
determine the status of ‘the employees of the other category.. The,
Jjudgment in.the case of Abbas v. - The Hon'ble Chief Justice (ibid)
authored by Shafi-ur- Rehman, J. is generally cited for the proposition
that ‘the employees of the High Court are civil servamts ‘and -thus;
amenable to the jurisdiction of the: Service Tribunal, In that case an |
employee of the Establishment of the Sindh High Count had fited. an’
éppeal . before the Secvice Tribunal assailing the ~order of the Chie
Tustice - of ‘the Court reaardmg his seniority. The Tribunal declined to
exercise jurisdiction on the ground, inter zliz, that the order 1m;mgnedg
before it arose out of- the High Court Rules and wiotl the Rules Eramed'r 4

~ under seption 26 of the Sindh Civil Servants Act, 1973, This reasoqin
- of the Tribunel was rejected by this Court and it was ‘held that the High#

. Court Establishment Ruies wouild be deemed 1o be Rutes: under sectio

’S C 26 of the Act in view of the Articte 241 of the Coastitution, which;;
W < ;proudes that until. an appmpraate legisiacare enacts la'w ‘undcr Artic 2
/_G " 240 of the Counstitution, .all existing Ruies end Gfrdcrs sha.{l continue - to

Y, be in force. The petitioner had also pleaded that ‘he was n@t il servant

C;‘k ; . Cin wiew of (fhe p:mouncsmem made by ¢he Lahore Hwh -Court in.

: Manzoor Hussain v. Province of the Punjab (1989 PLIOCS) 42) "and;

Mubagak Ali Khan v Goverament of the Pusjab (1990 CLC :136). Th

y "Court . declme@ fo accep! this contention holding,  “we wou{s& n‘

ﬁ?yga{};fﬁf ;E;ﬂ,rg .umdﬁﬁa\%-e anmxammat-;aﬂ of it because the Tribural shes not reconded an

Assembly finding - on'-it, Besides, /the appellant Having thmsclf mm&e.d the;
E t.fruxsdqctma wofithe Serwoc 'H‘mbunaal cannot be jp.ermwted o e;qpmss dot

nbaut it Aé@hﬂo&zﬂv, it is'not 2 ‘question on Witich Eeawc it mpmﬂ 7has

been grarﬁpd under: Article 212(3) of the 'Commu,t«ma-" ..Tihe question as,:

10 whether or ot en employee of, the ;Hqgh Court, estab! ishument was.

mwi SOrVant was u_svmevar dctcrmmed in st'«.%nas . Th;_ﬂ.an”ﬂ)’lc :Chlef.

.Jmme (eupr—a) ead the. same was lefit ﬁper "I‘he u:«af:e sof: Aﬁah‘.

- decided on 2-2- 993 drd soon thereafter oa 30-3 -1993.{his Gour deci

Goverament of Pupjab v. Mubarek Ali Khea (':badg and mmdeu- *iy thc'\

audg:mem in'the case WS dlso authored: by Shefi-ur-Richimen, a. T&m nssuc

SCMR
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e Cﬂmslwmma Te ardmb xhcw 1erm:s ami opudi
mgmdmcr who the Constl tion is sifeat, In this comtext, the Ieerried,

. 168, ﬁ&rm 242 of ihe. Constitation,
relating ;respactlveﬁy {o the office of the Auditor Geaerd for Pafisten,
Cmmca.i off Esimc ﬂdeo%aﬂj arud Pubbr“ &fnﬂce ‘CWSG&@I& of Pukistan, -

70107 Muharamad Azam Davi v. Speal.er Ba‘ouhl.,i.an Plovmcwl '
Assembly (Nasic- —ul-Mutk, 1)

. before the Court was the grant of Secretariat Allowance to the employees

of the High Courts, granted (0 them by the High Courts in Constitutional
Petitions. On behalf of the Governmenis of Balochistan and N.-W.F.P.

objection was raised (0 the cxercuse of jurisdiction by the High Courts oa

the ground that ‘the employees of the High Court Establishiment were
civil servants. Regectmv this argument, the Court held, 'In the context of-

the Constitational provisions reproduced above, it is clear that in. the

matter of the officers and servants employed in' the establishment of the
Supreme Court of Pakistan and the High Courts-the 1w1sia{ura hed not.

mine the - terms a2nd coenditions ‘of the

beea given amy role to deten
id include their remwerauon glso, Such

employees which of course wou

an exclusionary role was attributed o the requitement of maintaining the
independence of judiciary in the case of Supreme Court Employees
‘Welfare Association v. Union of India and others (ATR 1990.SC 334). In
" exercise of this or its predecessor prewsmm both the Supreme Court and

the High Courts heve framed Rules.”

{1, BElaborate discussion 2s' to whether (he ‘employees of uhe."

Supreme Court were “¢ivil servents or not was subaequ&nﬂy made in the
Registrar Supreme. Court of pakistan v, Qazi Wali Muhammad (ibid).
The judgment lays dowa lhe fitmus lest for determining as to which of

the employees in the 'Service of Pakisten' can be texmed as civil servent
for the purpose of filing gppeals before the Service Tribunals regarding
their termis and conditiens of service. The question before the Court was *

whefher an cmp%oyee of the Supreme Court was a civil servamt withia the
scope of the definition in the Civil Secvarts Acl, 1973, The: case was
heard by a three Member Beach and each Hon'ble Memiber widte Tits

individual opinior, all agreeing that the Federal Servioe Tributzafi ‘had:
' wr&at,iy held that the employees of the Supreme Csurt were civil

servants and thus amenabie 10 the ;urssuxcr*mn of - the “Tribunal, . The

common theme ia the three ‘gpinicns wes that since the Supreme Coutt,’ -
the Federal Sheriat Court and the High Courts, ‘and no{ the Parlizment,

‘hawe been coaferred powers uader’ Ar{wlc 298 of the answ:um@n 10.

make rules regarding ierms and. ooadﬂmns of | employment. of. theic
officers arud servants, ~thf:y camaot -b*‘ lcn:med eiwil ,s&rmﬁis‘ :

: 12, " in the light of the case-l;w o8 1he wbgcoi Hafiz: 8, i Rehmm.:'
'Sem@r Adm,atc Suprcme Court, ap@camn,, for Mxrhamd Afz.am Diend,

wxpl yees of ke

whrmcsed that a’ ﬁml&cnﬁn be: .mads between sth\e

\C@asnn_ﬂmai b@dies for - wb.@m psm"wams_i_have beed maaie . t&qe.__

mmsesl re{med to Amr:l

SCWIR

ice a:nd “these.
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‘but- not followed on the ground that it was made, oF

- Administrative Tribunals is sol confined (o terms 204 conditions of
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whick do not make any provisions for regulating the services of (he
e-mpilqyée-s of such bodies. The learned counsel contended that such
employees are civil servants as their terms and conditions of service arc
to be determined by the Parliament or the Provincial Assemblies, as the
case may be, under Article 240 of thé Constitution. On the other hand, il
was argued, that Article 87 of the Constitution, though empoiwers the
Parliament, to regulate by law the recruitment and conditions of service
of appointment of the secretarial staff of the Parliament, however, until
such laws are enacted, the services of the staff’ are to be regulated by
Rules framed by the Speaker of the National Assembly or the Chairman
of the Senate with the approval of the President of Pakistan. The learned
counsel pointed out that no such law has till now been enacted by the
Parliament and the services of the employges of both the Houses of
Parliament are regulated by the Rules framed ‘by the Speaker of the
National Assembly and the Chairman of the Senate. That the provision of
Artticle 87 of the Constitution are applicable to the Provincial Assemblies
by virtue of Article 127 or the Constitution and that even the Provincial
Assemb_lies have not enacted any law for regulating the services of their
employees. The learned counsel, therefore, ‘CO&&Eﬂ!%é_d( that the Civil &
Servants Act, which provides definition of 'civil servant', ‘has ‘been
enacled under Article 240 of the Constitution and not under Article 87 of
the Constitution. That so loag, as the, terms and_conditieas of thé
employees of the Parl{ament or the Provincial Assemblics sl :
by ’!;(m.e;;rméd by the héads of the institutions, dieir empl
be treated as ‘civil servant’. It was (hus contended that the High Court of
Balochistan had erred in distaissing the petitioner's C astitutienal
Petition on the ground that he was 2 civil servant-and s femedy lay
before the Service Tribunal. . LR AT

13. Raja M. Afsar, Advocate Supreme “Court; representing -the
Speaker of the Balochistan Provincial Assemmbly, argued that there was
no conflict in the opinions expressed in the judgments referréd 1o ‘in the
leave granting orders. Referring to pdra-2 of the leave ‘granting order; "
that the High-Court had ‘not taken note of the case.of ‘Shiatid Igbal vi
Govt,rnmch_t of Pakistan (ibid), the'learned c-éuh-sie[lﬂinoiﬁté‘d?thét"lfl’hé_\sa'id"" "
case was brought to the notice of the High Court aid was duly disoussed, .

' “on” concessional,
statements by the parties. The jearned -counsel. sabmiited that the
petitioner being an employee of the Baloghistan '_A;isemb'i}g'#fas holding a
post ‘connosted with the affairs of the Provinge e wefined in. sechio
2(13(b) of the. Balochistan Civil Servants Act, 1974 That e Provisions
of  Article 212 of the  Constitution, relating "0 se,z‘-ﬁ_:.ﬁ,g__“ dp, the

£

servant'but those in the 'service of Pakistan' es defined m&ﬂmﬁe?ﬁ@of
tHe " Coastitution, -He concluded by submitting that by ‘virtwe of
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200} Muhammad Azam Davi V. Speaker Balochistan Provincial 1895

Assembly (Nasir-ul-Mulk, J.)

pronouncement made in the Hadi Bux's Case (supra), Ue 'petitioner was
a civil servant and thus his Constitutional Petition before the High Court,

regarding terms of his service was not maintainable.

14. Khawaja Haris Ahmed, the learned Advacate-General, appcari:i-g
on behalf of Governmenat of Punjab, which was later impleaded as
respondent (in Civil Appeal No. 1187 of 1997) read out extensively from
7ali Muhawmmed’s case (ibid) mdjcmntend-ed that a-

the judgment in Qazi W
clear distinction has been drawn between the status of employees of the

Supreme Court and the High Courts and these of the oﬂler'C-o'nsti\t_uLian&'l
bodies, including the Parliament and the Provincial Assemblies, That the.

latter, and not the-former, were declared civil servants. *

15. We agree with the. learned Advocate General Pupjeb. The
distinction- between the status of the employees ‘of the two categories of
the Constitutional bodies have been drawn from the contents of the
: Article 87 relates to the employees of

‘the Parliament arid the Provincial Assemblics and * Article 208 of the

e S

' modification.

G ol L

e e e o L

superior Courts. They read:--
© Article 87:

(1) Each House shali have a 'Sxf:pg-r@e.-Secrélérial.t:

Provided that nothing in tois olause shall be construed &S

 preventing the creation of posts common (o both Houses.
(2) -Majiis-&&hdora.-'-(?-a-r.i':i-,a-mem) may by law regulate ke
recruitment and' the conditions .of service of persons appointed 40
the secretdrial staff of cither House. ' . '
(3) Until. provision is made by Majlis-e-Shoora (Parliament)
under clause (2), e ‘Speaker or, as the case may be, Chairman’

may with’ the approval of the _-qus’it{ﬁﬁt._,'.-mﬁgc_nuié_s regulating

the recruitment, and the ‘conditions: of service, of personms
appoiated to: the, secretariat staff of the National Assembly or the.
Senate. ... U il e ST -
Article 127 "of the - Coastitution “makes . the ‘provisioas .of |

' Article 87 applicable o the Provincial Assemblies with corresponding

 ARISB0RNT o b Gedastre et T8 5
*“The Supreme Court dnd the Federal Shiariat Oourt, with the

" Gopréyalof e Preden: and's High Coutt wih the sgproval of
il Gav yricerded, ' may ‘make: rdles providing for the

' and for their terms’ sud couditions of employment.”™
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| 87, 224 and 220 of the Copstitition, there s iequally 0o doubt iht they

- enlemplogee' of the Sindh Proyincial Assembly;

cese may be, i the Provincial, Assemblies. "
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16. Though the. issue -befogc us is the determination of the staiug ul
the employees of the Parliameént and the Provineial Assemblies, (o)
resolving this issue, the reasoning given in the Jjudgments for declaring
the employees of the superior Courts as not civij servants is of immensxe
help. In the .pas'sag-f; reproduced from the case of Mubarik Ali Khan'y
case '(.éupra) in Para-10: abave, it '.?(a.s ‘held that the officers and servan(g-
- in the Establishments of the . Supreme Court of Pakistan. .and the Higly
Courts were not civif servatits, ‘as in order to maiatain the independence
of the judiciary, the Parliament Was not'given any role in-determininj:
their terms and conditions of service. This principle was' reiterated |
Qazi Walj Muhammad’s case (ibid) and Saiduzzaman Siddiqui, J, in hig’
Judgment held that "It was observed by this Court in -Muha-r;ik"s caso, '
Supra, that the Legislature was not given any role lo.determine the termg
and coaditions of the employces including their. remunerations and (hj
exclusionary rufe- was found in conformity with the _concept q
independence of jud iciary as-enshrined in the Constitution: " :

under; --

“This special provision grantiug power to_the Supreans Court,
the Federal Shariat Court and the High Courts (0 male law for;,‘f
the appointment of their officers ‘and ‘servants 204 the teoms and
conditions for their employment is ‘to" be contrasted . with .th
Articles of the Constitution such g Articles 87, 224 aud 240 o

conditions of service of per&ons appamted _ftb‘.-_'{tfg;é.'I‘Sﬁéﬁé{ariai'-:‘
Staff of either Housé of Parliagent, ™ 1. - ; _ _ Bk

Further claborating,’ Féi-:z'e:l';- Karim, 1, held that _“'%:'Hédéiééc_ is no:
doubt that the Parliament and the Provincial Assenyblies &R -Bupreme in
the sphere of the powers granted . to. them by, A!r;ﬁ'i_cigs.-__e:s,__eulqh Axticles.

respoudents, Feral Kerim, J, distinguishod ity boiding

0 seen dhove

thet in sespect of the employees of the Pz tament. and ithe Provincial
Assemblies, the Power to malke faw. vests'in ithe Parligment of, s the

SOLR
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'20'1(3] Muharwnad Azarn Davi v, Speaker Balochistan Provincial | 18-9’?='

Assembly (Nasir-ul- -Mulk, I.)

.18. From the above discussion. in the two judgments it follows that .
the factor which distinguishes the. status of the employees of the two @ '

categories is the exclusion or inclusion- of the tole of the Parliament iu
laying down Rules of service for the employees. Because of the RO~

conferment of power on the Parliament to make rules in case of the:

employees of superior Courts, such. employees have been held niot to be
civil servants. That a5 & corollary such status cannot be granted o the
employees of the Establishments of the Parliament and the vamma_i ;

Assemblies as the Constitution has conferred on the Parl:ament and- the
Pravincial Assemblies the powers to make law for the service of* their

empioyees

19, The two cases directly refevant 10 the issue in these appeals are

Hadi Bux. v. Government of Smdh and Shahid Iqbal v. Government of
Pakistan (ibid). In the first case, the appellant had impugned the

judgment of the Sindh Service Tribunal, dismissing his service appea al on

the ground of. its n@q-mamamabﬂ:ty. hoidmg that being an employee of -

the Sindh Assembly Secretarial he could rot enjoy the status “of the cmi
servant, This finding wes reversed and it was held that "the appelien
was ho{dmg a civil post and as the meaning of the word "chcrmnﬂnt

includes legislative fuzctions, the appel{ant was holding civil post in
connection with the aﬁmrs of the Provmcc " We need not reiterate the i
reasoning’ gwen in the judgmm in h@ldmg members of Provinciel
~Assemblies Secrcr.arm as ‘civil servents bt agree that. such an emplojee -
does hold a post i coanection with the affeirs of the Province: The caﬁe"f,'
was, mereforc, ram.auded 10 the 'Tnb.mzl for dccldmg the appeﬂamt A
-appeal on merits. Thu; latter, f;ase of Shahid Iqba*l (@bid) is generally cited
Upon perusnl o1 the judgment in this case,; We ! found
_s'dusston, whatsoeyer, .on the.issue, RQL the eerlier |
case of Ha.dl Bux (suprﬁb Wi, ¢ cq ibcf@r:e the ‘Court, As {0 the status ef'_'_::
the spctmm.,r. an cmpioyee of “the Senate. Sccrczamt it was obse-rwed_'”'
that "1t is not d:spu»nad before us that the emplayees of Senate do not fall
in the -ca{cgo:y of cixil ; sen*ams m view of the provisions cow.med in .
Article 87(3} of .the’ CGH‘SU?.UE?QE Sln;:c thesc obsewauens WETE besgd -
on-a cc;:cassmouai statement . without any- fi&sous&on, it does not lay down,
any . prmcmple of iaw Thus An the absence. of any jud,,mem o e
coatrary, e pnnczpae laud d@wn in Had; Bux's {supm) jc2se. ho'lds thel..,._

for.a coutrary vze
that there was po"

field.

'20. More wscmw a ‘nmﬂar qnestzon apose in. Lhe cese of 2n’
\empioyﬁe of moziwr Con 'tumual Body, _r.he Eiecm&n Comm&ssaeu of
Pakistan, in the case of Chlef Elecuon Commxsswae-r of Pakls{aﬁ v, Miss |
Nasreen Pervez (2009 SCMR '529) 'Refating the énguments 0 behalf of .
the Chief Election Commissioner that the’ r&spendea{ who . was. ;vramcd_

rehew ?by the Federel Semce Trfbnml was not ¢ cm*. servam it wvas

SOMR
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&

held that "obviously the respondent whose terms and conditioas werc
determinable by the Federal Legislature under Article 221 of the ‘
Constitution and was governed by statutory Rules are to be conmsidered
civil servants", While so holding, the Court distinguished the cases of
Mubarik Ali I\han and Qazi Wali Muhammad (ibid) on the ground that
the Parliament had not been giving any role in reguizimg the terms and
ﬁy conditions of service of the Courts' employecs under Article 208 of the

Constitution. That, thus, the principle laid down in the said Judgmams "
were held not applicable to the'case bcfore the Court because Article 221
of the Constitution, like Article 240 expressly enables the Parfiament to
regulate the terms and conditions of the employees of the Election
Commission of Pakistan. -

. - From a detailed examination of Lhe case- iaw mentmned in the
; Ieavc granting orders - and - that of ‘the - case of Chief Election
Commissioner of Paklstan v, Miss Nasreen Pcr'rez (1bld) dccm’ed
recently in the year 2009 we do no( ﬁnd mcensasu:ncy in the case aw, ;
The principle crnergmg from these’ Judgment,s is that the status of el
employces of the Const;tut:onal bodles s 10 whether or rot ihcy are cwﬂ
servants for the purpose of bemg a.mcnab!e o the Junsdwmon of the
Scmoc Tnbuna! dcpcnds upon whe{hcr or not Lhe Par&mment has, been

122, After holdmg as above ‘we now take up the individual ceses,
'The 5Udgments of i‘he ‘Hzgh Oou f.s zmpugned m Cwﬂ Appea“is *Nos &5113

Assistant Secretary
Khyber Pakhiunkhwa : i 5
Assembly therefore -to "bc ‘miiflained. Civil’ Appc‘.ﬂ No. 96 af G@Q ﬁied agamst

the judgment of -the Service Tn‘bunal . declining. 1o exercise ﬂ.s’

jumsdg:ttom ‘cannot be susiamed i ‘ . ppe.ais Nos, 23 B:ﬂ:d 24 of ﬂ@&@

23 Rcsdtaﬂﬂy, rCmi Appeais Nog ,f PGS a4t
1187 of 1997 A d‘sm‘ss‘ed C’l"’ﬂ APPCai No. 96 of 2009, is: a.ucm*ed and]|
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SI0V ALLOWANCE FOR GOVERNMENT SERVANTS,

Subject: HOUSE SUBSIE, =L

Deer Sir
g I am direcled o refer to the subject noted above and to state that
vide Finance Department letter No. FO.SO{SR.IV)i-44/79 dated 07.04.1979 all the

Civil Servants stand eligible/ entitied for House Subsidy Allowance.
During & recent meeting of House Subsidy Committee, it has been

observed that Government Servants of KP PSC, Provincial Assembly Secretariat,

Police Department etc, also approach this department for sancticning of the szid

allowence. The commitiee thus decided that advice/ opinion of Finance Department

may be solicited that

i. Whether the employees of above teferred department are entitled for the
House Subsidy Allowence or otherwise ?
ii. 1If otherwise would it be appropriate Lo include all the government servants in

the “entitled” cetegory for this allowance or othenwise ?

Yours Faithfully,

[ ;

L
47 ES OFFICER

Endst of Even No and Date: /f
Copy forwarded to the:- ?; =

1. PS to Secretary Administration Department.
2. PS to Additional Secretary-1, Administration Department.

zﬁZ/ ( " 0

ESTATE ofFICER
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L‘ il UL Ls :

Administration Bepart

FesSita vl

Fetate Officer,

Atten:
Subjec HOUSE SUBSIDY ALLOWANCE FOR GOVERNMENT SERVANTS.

: ; . Ty ; fl

| am directed to refer to your lettes No. FO(Admn)/R-1/House Subsidy, dated 11 ' January.
2021 on the subject noted above and 1o state that housing subsidy policy, 1979 is meant for Civil
Servants only and other employees are not entitled to the housing subsidy allowance
Therefore, Finance Department regreis 1S ability to accede 10 the proposal of the
Administration-epartmen which 18 not covered under the exisung pohicy.

Yours faithfully
NI
AN LV\_JH@/

(Niamat Khan)
Section Officer (SR-1IT)

N

) | BN . P
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SECHeRi) L
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e CGront. of Whyber Pakhtunkhwa, . .
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HNKHWA
'MENT

KITYBER PAKHY /
ADMINISTRATION DEPAR']

No. EO(Admn)R-1/House Subsidy
ated Peshawar the 03.03.2021

T
The Secretary to Govt, of Khyber Pakhtunkhwa,
X727 Finance Department
(71
Subject; HOUSE SUBSIDY ALLOWANCE FOR GOVERNMENT SERVANTS.
Dear Sir,

I am directed to refer to vour letter No. SO(SR-III/FD/1-27/2021
dated 16-02-2021 on the subject noted ebove and to state that as per practice in
voaue House Subsidy Allowance is being sanctioned to &l Civil Servants (who fullfills
the criteriz) slongwith the below mentioned departments/authorities.

> Provincigl Assembly Secretarizt, Khyber Pakhiunkhwa,
»  Police Department Khyber Pakhtunkhwa
> Khyber Pekhtunkhwa Public Service Commission.

> Provincial Ombudsman
>  Khyber Pakhtunkhwa Highways Authority, elc,

The emplovees of atove mentioned deparimenis who are not  civii
servants are aveiling the House Subsidy Allowance and most of them are retired from
service as well. Moreover, Finance depertment being member of Housing Subsidy
committee has never made any observetions duting the meetings (o sanction house
subsidy allowsnce to ebove mentioned department’s employees.

It is further stated that as per decision of Supreme Court of Pekistan in
its judgment (copy enclosed) the employees of Parliament & Provincia! Assembles have
been declzred Civil Servants,

In view of the above, it is requested to guide this department, whether
the employees who are availing the ellowance since long may be discontinued/
cancelled or the policy may be revised to the extent of all government servants,

making them eligible/entitled for the said allowance,

An early reply will be highly appreciated.

7/

Yours Faithfully,

(Encls As Above) -
ESTATE DFFICER
Endst of Even No and Date: %
Copy forwarded to the:-
1, PS to Secretary Administration Department. \

Z. PS to Additional Secretary-I, Administration Department.
Y
L S
ESTATE QFFICER
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33
NMENT OF KHYR I TUNKHWA
FINANCE DEPARTMENT

SCHSRAHT D

~2HE60/202
Dated Peshawar. the 29.03.202]

4
¢ he Seceretary 1o Govt. of Khyher Palchtunkhwa,
Administration Department c‘\“-_,% SN Q- TIA
Peshawar
Atten: tustate Ofhicer
Subject HOUSE SUBSIDY ALLOWANCE FOR GOVERNMENT SERVANTS
Dear Sir, »
am directed 1o refer 10 vour lener No. EO{Admn)R-1/House Subsidy, dated 03" March.
2021 on the subject noted above and to state that housing subsidy policy, 1979 is meant for Civil
Servants only and other employees arc

 pot entitied

to the housing subsidy allowance which is not
covered under policy and thus cannot be extended to other public servants.

Therefore, Finance Department regrets its ability once again to accede (o the proposal of
the Administration Department.

e —

A M

G&T%,QD fedD.

n Deptl:

Yours sincerely

(Niamat Khan)
Section Officer (SR-III)
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GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT
(REGULATION WING)

Dated Peshawar the: 07-07-2021

NOTIFICATION

No. FD(SOSR.11)2-5/2021/H.R Allow: The Government of Khyber Pakhtunkhwa has been
pleased to increase the rate of House Rent Allowance to the Civil Servants, Khyber
Pakhtunkhwa we . 01.06.2021 as per breakup given below:

|—_ I HOUSE RENT ALLOWANCE
[ Existing rate per month Revised rate per month
BPS | Peshawar Rest of KP Rest of KP
(45% of initial (30% in all other Peshawar (45% of initial
Baslc Pay 2008) districts) Basic Pay 2008)

1 2.005 1,337 2,697 2,005

2 2,049 1,256 2.719 2,049

3 2.120 1,413 3.542 2,120

4 2,187 1,458 3.576 2,187

5 2,255 1,503 3,610 2.255

6 2,315 1.544 3,640 2,315

7 2,383 1,589 4,968 2,383

8 2474 1,649 5,013 2,474

9 2.579 1.719 5,066 2,579

10 2.670 1,780 5111 2670

11 2.778 1.852 6.909 2.778 &
12 2,940 1,660 6.990 2,940 &
13 3135 2,090 7,088 3,135 /

14 3.321 2,214 8.640 3,321 |

15 3.524 2.349 8.741 3,524

16 4,091 2,727 9,024 4,091

17 6.649 4,433 12,557 6.649
18 8,714 5.810 13.590 8714
18 13,284 8,856 18,684 13,284
20 15.758 10,505 23,074 15,758
21 17.469 11,646 27,024 17.469
22 18,684 12,456 32,292 18,684

2. All  Autonomous/Semi-Autonomous/Medical  Teaching  Inslitutions/Other

Institutions and Authonlies under Provincial Government shall adopt this nolification

within their respective organizations with the approval of their Compelent Forum within

their available resources

3 Housing subsidy for new entrants shall stand discontinued forthwith.
4 All other existing terms and condilions regulaling the House Rent Allowance will
continue to apply. B 5‘( 5

Secretary to Govt. of Khyber Pakhtunkhwa
Finance Department

Endst. No. No. FD (SOSR-I1)2-5/2021 Dated Peshawar tife: 07 July, 2021

A copy of the above is forwarded for information & necessary action to the:

1. Secretaries to Government of Sindh, Punjab and Baluchistan, Finance

Department
2. All Administrative Secretaries to government of Khyber Pakhtunkhwa.
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